
REPORT TO THE HOUSING AUTHORITY OF 
THE CITY OF SAN DIEGO 

DATE ISSUED:   December 3, 2019       REPORT NO:  HAR20-002 

ATTENTION: Chair and Members of the Housing Authority of the City of San Diego 
For the Agenda of January 28, 2020 

SUBJECT: Final Bond Authorization for East Block Family Apartments

COUNCIL DISTRICT:  9 

REQUESTED ACTION 
Authorize the issuance of up to $24,000,000 of Housing Authority of the City of San Diego Multifamily 
Housing Revenue Bonds to fund the acquisition and new construction of East Block Family Apartments, 
which will consist of 77 units that will remain affordable for 55 years and one manager’s unit, to be 
located at 4340 44th Street, San Diego, California 92115.    

STAFF RECOMMENDATION  
That the Housing Authority of the City of San Diego (Housing Authority) authorize the issuance of up to 
$24,000,000 in tax-exempt Multifamily Housing Revenue Bonds to facilitate Fairmount Family CIC 
L.P.’s new construction of East Block Family Apartments, which will consist of 77 units that will remain
affordable for 55 years and one manager’s unit, to be located at 4340 44th Street, San Diego, California
92115.

SUMMARY 
A Development Summary is at Attachment 1. 

     Table 1 - Development Details 
Address 4340 44th Street, San Diego, 92115 
Council District 9 
Developer Chelsea Investment Corporation 
Community Plan Area Mid-City Kensington-Talmadge 
Development Type New Construction 
Construction Type Type III; five-story building 
Parking Type Semi-subterranean parking with 78 spaces 
Housing Type Affordable Family 
Lot Size 0.85 Acres; 36,950 square feet 
Units 78 
Density 92 dwelling units per acre (78 units ÷ .85 acres) 
Unit Mix 32 two-bedroom units, 45 three-bedroom units and 1 two- 

bedroom manager’s unit 
Gross Building Area 103,708 Gross building square feet 
Net Rentable Area 69,750 Net rentable square feet 

ITEM 1
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The Development 
East Block Family Apartments (East Block Family) is a proposed five-story, new construction, affordable 
rental housing development located in the Kensington-Talmadge neighborhood (Attachment 2 - Site Map). 
East Block Family will provide 77 two- and three-bedroom affordable rental units for families with income 
ranging from 50 percent to 60 percent of San Diego’s Area Median Income (AMI). Also, the development 
will have one two-bedroom manager’s unit. The proposed development is part of the mixed-use, East Block 
Collaborative that will include East Block Family, East Block Senior Apartments, future commercial, and a 
private community plaza. The East Block Senior affordable housing component and the future commercial 
project are not a part of the actions associated with this request for tax-exempt bond financing. The proposed 
two residential developments will have separate ownership and separate bond issuances that will close 
simultaneously. 
 
East Block Family and East Block Senior Apartments will be two contiguous five-story buildings to be built 
over a shared semi-subterranean parking structure. Prior to escrow closing, a condominium map will be 
recorded to document the separation of three parcels: one for family affordable housing, one for senior 
affordable housing, and one for a future commercial parcel. Site amenities will include: secured building 
access, elevator, community room, laundry facilities, community garden, outdoor barbecue, picnic area, and a 
children’s play structure. Unit amenities will include: refrigerator, electric appliances, central heating, cable 
television/phone connection, and pre-wired internet. 
 
The Property 
The property is owned by Fairmount & El Cajon Realty LLC. Under the developer’s proposal, the land is being 
donated. 

 
Appraisal 
On October 11, 2018, the property was appraised by Kinetic Valuation Group, Inc. at $10,530,000. 
 
Prevailing Wages 
Prevailing wages are applicable because the project is t proposing to use state or federal financing that requires 
prevailing wages. 
 
Relocation 
The property is currently a vacant lot and is not subject to relocation. 

 
Accessibility 
The California Tax Credit Allocation Committee (TCAC) requires wheelchair accessibility in 10 percent of 
the units, and 4 percent of the units accessible to residents with visual and/or hearing impairment having 
communication features. The same units can satisfy both of these accessibility requirements. The 
development will include Universal Design features. 
 
Project Sustainability 
East Block Family Apartments will be constructed in conformance with TCAC’s minimum energy 
efficiency standards.   
 
Development Team 
Fairmount Family Housing CIC, L.P. is a partnership between Chelsea Investment Corporation (CIC) and 
Price Philanthropies Foundation. Price Philanthropies Foundation is a private family foundation founded in 
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1982 that aims to improve life opportunities for youth and families. CIC is an award-winning, for-profit 
corporation headquartered in Carlsbad, California. Established in 1992, CIC specializes in the financing and 
development of affordable housing. CIC has developed approximately 9,700 affordable housing units since 
1995 in California and Arizona. East Block Family Apartments will be owned by Fairmount Family Housing 
CIC, L.P., a California limited partnership (a single-asset limited partnership) that will include: CIC 
Fairmount Family Housing, LLC as the administrative general partner; Fairmount and El Cajon Realty, LLC 
as the nonprofit managing general partner; and a to-be-determined tax-credit investor limited partner. CIC has 
substantial development experience in a wide range of housing developments. CIC has developed multiple 
affordable rental housing developments in the City of San Diego and previously has received San Diego 
Housing Commission (Housing Commission) loan funds. CIC is in full compliance on its previous Housing 
Commission funded loans. Based upon the developer’s past experience and performance, Housing 
Commission staff has determined that the developer has the capacity to successfully complete the proposed 
East Block Family Apartments development. For the proposed borrower’s ownership structure, an 
organizational chart is at Attachment 3. 
 
                                  Table 2 Development Team Summary 

ROLE FIRM/CONTACT 
Developer Chelsea Investment Corporation 
Limited Partnership Fairmount Family Housing CIC, L.P. 
Managing General Partner Fairmount and El Cajon Realty, LLC 
Administrative General Partner CIC Fairmount Family Housing, LLC 
Tax Credit Investor Limited Partner US Bancorp Community Development Corporation  
Architect Rob Wellington Quigley, FAIA 
General Contractor Emmerson Construction, Inc. 
Property Management CIC Management, Inc. 
Construction Lender US Bank National Association  
Permanent Lender California Bank and Trust 

 
FINANCING STRUCTURE 
East Block Family Apartments has an estimated total development cost of $41,410,100 ($530,899/unit). 
Financing will include a combination of sources, including tax-exempt Multifamily Housing Revenue Bonds, 
federal 4 percent tax credits, County of San Diego loan funds, and a developer contribution. No Housing 
Commission loan proceeds will be provided to this development. Estimated permanent financing sources and 
uses are provided in Table 3. The developer’s project pro forma is provided as Attachment 4. 
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Table 3 – Estimated Permanent Sources and Uses 
Financing Sources Amounts Financing Uses Amounts Per Unit 
Permanent loan (bond financed) $12,890,000 Property acquisition $10,000 $128 
 
 
Loan from nonprofit 

 
 

$5,000,000 

Construction costs   $26,726,200 
Contingency              +1,336,300 
Total construction    $28,062,500 

 
 

$28,062,500 

 
 

$359,776 
County of San Diego 
Innovative Housing Trust Fund  

 
$4,500,000 

 
Financing costs 

 
$2,169,900 

 
$27,819 

Developer’s equity contribution $2,685,200 Developer’s fee $5,185,000 $66,474 
Residual receipts loan  
accrued interest 

 
$525,000 

 
Other soft costs 

  
$5,679,600 

 
$72,815 

Four percent tax credit equity $15,809,900   Reserves   $303,100        $3,886 
Total Development Cost $41,410,100 Total Development Cost (TDC)  $41,410,100 $530,899 

 
Developer Fee 
  $5,185,000 – gross developer fee 
- 2,685,200 – minus residual receipts accrued interest 
$2,499,800 – net cash developer fee 

 
The net cash developer fee is estimated to be $2,499,800. On April 25, 2017, the Housing Authority approved 
the “Request for Approval of Updated Developer Fees” (Report No. HAR 17-011; Resolution No. HA-1727). 
That report approved certain developer fee guidelines for multifamily loans and bonds issuances. Attachment 
1 to that report stated: “Developer fee for 4% tax credits: in project costs 15% of eligible basis….” The 
developer’s proposed developer fee complies with HAR17-011. The fee proposed is consistent with the 
Request for Approval of Updated Developer Fees (HAR17-011) approved by the Housing Authority on April 
25, 2017. 
 
Development Cost Key Performance Indicators 
Housing Commission staff has identified development cost performance indicators, which were used to evaluate 
the proposed development. The key performance indicators listed in Table 4 are commonly used by real estate 
industry professionals and affordable housing developers. 

 
                                           Table 4 – Key Performance Indicators 

Development Cost Per Unit $41,410,100 ÷ 78 units = $530,899 
Housing Commission Subsidy Per Unit $0 ÷ 78 units = $0 
Acquisition Cost Per Unit $10,000 ÷ 78 units = $128 
Gross Building Square Foot Hard Cost $28,062,500 ÷ 103,708 sq. ft. = $271 
Net Rentable Square Foot Hard Cost $28,062,500 ÷ 69,750 sq. ft. = $402 

 
Project Comparison Chart 
Multiple factors and variables influence the cost of developing multifamily affordable housing, including but 
not limited to project location, site conditions, site improvements needed, environmental factors, land use 
approval process, community involvement, construction type, design requirements/constraints, economies of 
scale, City impact fees, developer experience and capacity, and amenities necessary to gain tax credit approval. 
Table 5 shows a comparison of the subject property and other developments of the same construction type. 
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Table 5 – Comparable Development Projects 
 

 
 
Project Name 

 
 

 
Year 

 

 

Unit Mix 

 
 
 
Units 

 
 

Prevailing 
Wage 

 
Total 

Development 
Cost 

 

Cost Per 
Unit 

 

HC Subsidy 
Per Unit 

 
Gross 

Hard Cost 
Sq. Ft. 

 
East Block Family 

 
2019 

33 twos, 
44 threes, 

  +1 mgr 

 
78 

 
Yes 

 
$41,410,100 

 
$530,899 

 
$0 

 
$271 

 
 
Keeler Court 

 
 
2019 

10 studios, 
 20 ones, 
 18 twos, 

   22 threes, 
   + 1 mgr 

 
 

71 

 
 

Yes 

 
 

$35,692,466 

 
 

$502,711 

 
 

$0 

 
 

$262 

Bluewater 
(Fairmount  
Family Housing) 

 
 
2017 

  32 ones, 
   23 twos, 

24 threes, 
+ 1 mgr 

     
 
     80 

 
 

No 

 
 

$32,174,500 

 
 

$402,182 

 
 

$158,356 

 
 

$218 

 
Luna at PHR 

 
2017 

  14 ones, 
   39 twos, 
   20 threes, 
     4 fours, 

+ 1 mgr 

 
79 

 
No 

 
$25,725,152 

 
$376,268 

 
$0 

 
$185 

 
TAX EXEMPT MULTIFAMILY HOUSING REVENUE BONDS 
Proposed Housing Bonds Financing 
The Housing Commission utilizes the Housing Authority’s tax-exempt borrowing status to pass on lower 
interest rate financing (and make 4 percent low-income housing tax credits available) to developers of 
affordable rental housing. The Housing Authority’s ability to issue bonds is limited under the U.S. Internal 
Revenue Code. To issue bonds for a development, the Housing Authority must first submit an application to 
the California Debt Limit Allocation Committee (CDLAC) for a bond allocation. Prior to submitting 
applications to CDLAC, developments are brought before the Housing Commission, Housing Authority, and 
City Council. Housing Authority bond inducement resolutions must be obtained prior to application submittal, 
and City Council Tax Equity and Fiscal Responsibility Act (TEFRA) resolutions must be secured no later 
than 30 days after application submittal.  On July 16, 2019, these actions were completed for East Block 
Family.  
 
On August 16, 2019, an application was submitted to CDLAC for a bond allocation of up to $24,000,000. On 
October 16, 2019, CDLAC approved the $24,000,000 bond allocation, and TCAC approved an allocation of 4 
percent tax credits. The developer proposes that the bonds be issued through a tax-exempt private placement 
bond issuance. The bonds will meet all requirements of the Housing Commission’s Multifamily Housing 
Revenue Bond Program policy and will fully comply with the City of San Diego’s (City) ordinance on bonds 
disclosure. The bonds will meet all requirements of the Housing Commission’s Multifamily Housing Revenue 
Bond Program policy and will fully comply with the City of San Diego’s ordinance on bonds disclosure.  
 
The Bonds amount that will ultimately be set will be based upon development costs, revenues and interest 
rates prevailing at the time of the Bonds issuance. The Bonds proceeds will be used for both construction 
financing and permanent financing. A general description of the Multifamily Housing Revenue Bond 
Program and the actions that must be taken by the Housing Authority and by the City Council to initiate 
and finalize proposed financings are described in Attachment 5. 
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Public Disclosure and Bond Authorization 
The tax-exempt debt, in the form of the bonds/note, will be sold through a private placement, purchased 
directly by California Bank and Trust (CB&T).   CB&T is a “qualified institutional buyer” within the 
meaning of the U.S. securities laws. At closing, CB&T will sign an “Investor’s Letter” certifying, among 
other things, that it is buying the bonds/note for its own account and not for public distribution. Because 
the bonds/note is being sold through a private placement, an Official Statement will not be used. In 
addition, the bonds/note will be neither subject to continuing disclosure requirements, nor credit enhanced, 
nor rated. Under the private placement structure for this transaction, CB&T will make a loan to the 
Housing Authority pursuant to the terms of a Funding Loan Agreement among CB&T, the Housing 
Authority, and a to-be-selected Fiscal Agent. The loan made by CB&T to the Housing Authority (Funding 
Loan) will be evidenced by the bonds/note, which will obligate the Housing Authority to pay CB&T the 
amounts it receives from the Borrower, as described below. The Housing Authority and the Borrower will 
enter into a Borrower Loan Agreement pursuant to which the proceeds of the Funding Loan will be 
advanced to the Borrower. In return, the Borrower agrees to pay the Fiscal Agent amounts sufficient for 
the Fiscal Agent to make payments on the bonds/note. The Housing Authority’s obligation to make 
payments on the bonds/note is limited to amounts the Fiscal Agent receives from the Borrower under the 
Borrower Loan Agreement, and no other funds of the Housing Authority are pledged to make payments on 
the bonds/note. The transfer of the bonds/note to any subsequent purchaser will comply with Housing 
Commission’s “Bond Issuance and Post-Issuance Compliance Policy” (policy number PO300.301). 
Moreover, any subsequent bonds/note holder will be required to represent to the Housing Authority that it 
is a qualified institutional buyer or accredited investor who is buying the bonds/note for investment 
purposes and not for resale, and it has made due investigation of any material information necessary in 
connection with the purchase of the bonds/note. The following documents will be executed on behalf of 
the Housing Authority with respect to the bonds/note:  the Funding Loan Agreement, the Borrower Loan 
Agreement, the Assignment of Deed of Trust, the Regulatory Agreement, and other ancillary loan 
documents. At the time of docketing, documents in substantially final form will be presented to members 
of the Housing Authority. Any changes to the documents following Housing Authority approval require 
the consent of the City Attorney’s Office and Bond Counsel. The note will be issued pursuant to the 
Funding Loan Agreement. Based upon instructions contained in the Funding Loan Agreement and the 
Borrower Loan Agreement, CB&T will disburse the note proceeds for eligible costs and will, pursuant to 
an assignment from the Housing Authority, receive payments from the Borrower. The Borrower Loan 
Agreement sets out the terms of repayment and the security for the loan made by the Housing Authority to 
the Borrower, and the Housing Authority assigns its rights to receive repayments under the loan to CB&T. 
The Regulatory Agreement will be recorded against the property in order to ensure the long-term use of 
the project as affordable housing. The Regulatory Agreement will also ensure that the project complies 
with all applicable federal and state laws. An Assignment of Deed of Trust, and other loan documents, will 
assign the Housing Authority’s rights and responsibilities as the issuer to CB&T.  It will be signed by the 
Housing Authority for the benefit of CB&T.  Rights and responsibilities that are assigned to CB&T 
include the right to collect and enforce the collection of loan payments, the right to monitor project 
construction and related budgets, plus the right to enforce insurance and other requirements. These rights 
will be used by CB&T to protect its financial interests as the note holder. 
 
Financial Advisor’s Recommendation 
Quint & Thimmig LLP will be the bond counsel. CSG Advisors will be the bond financial advisor. The 
financial advisor’s analysis and recommendation (Attachment 6) will be provided to the Housing 
Commission Board of Commissioners on or before November 15, 2019.  
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AFFORDABLE HOUSING IMPACT 
Under the proposed bond financing, East Block Family Apartments would have 77 units restricted to 
households with income between 50 and 60 percent of San Diego Area Median Income (AMI). The 
affordable units will be restricted for a 55-year term. Table 6 summarizes the affordability. 
 

Table 6 Affordability and Monthly Estimated Rent Table 
 

Unit Type 
 

AMI 
Number 
of Units 

      TCAC  
Gross Rents 

2 Bedroom 50% 3 $1,203 
2 Bedroom 60% 29 $1,444 
3 Bedroom 50% 5 $1,391 
3 Bedroom 60% 40 $1,669 

Subtotal -- 77 -- 
3 Bedroom Manager -- 1 -- 

  78  
 
Development Schedule  
The estimated development timeline is as follows: 
 
Milestones Estimated Dates 
• Housing Authority consideration of final bonds 
• Estimated bond issuance and escrow closing 
• Start of construction work 
• Completion of construction work 

• December 10, 2019 
• December 2019 
• December 2019 
• December 2021 

 
FISCAL CONSIDERATIONS 
The proposed funding sources and uses approved by this action are included in the Fiscal Year (FY) 2020 
Housing Commission Budget, except for the Bond Issuance Fees. 
 
Funding sources approved by this action will be as follows:  
Bond Issuance Fees = $60,000 ($24,000,000 x .0025) 
 
Funding uses approved by this action will be as follows: 
Administration Costs = $60,000 
 
There are no fiscal impacts to the Housing Commission, or to the City of San Diego, or to the Housing 
Authority associated with the requested bond actions. The bonds/note will not constitute a debt of the City 
of San Diego. If the bonds/note is ultimately issued for the project, the bonds/note will not financially 
obligate the City, the Housing Authority, or the Housing Commission because security for the repayment 
of the bonds/note will be limited to specific private revenue sources. Neither the faith and credit nor the 
taxing power of the City, nor the faith and credit of the Housing Authority will be pledged to the payment 
of the bonds/note. The developer is responsible for the payment of all costs under the financing, including 
the Housing Commission Bond Counsel and Financial Advisor fees. Additionally the developer is 
responsible for payment of the Housing Commission's .0025 bond amount issuer fee (estimated at $60,000 
with a $24,000,000 bond issue) and the Housing Commission’s annual administrative fee (estimated at 
$16,100) with an estimated $12,880,000 outstanding bonds amount at permanent financing conversion. 
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COMMUNITY PARTICIPATION and PUBLIC OUTREACH EFFORTS 
On September 17, 2017, the proposed development was presented as an action item to the Kensington-
Talmadge Community Planning Group. The Kensington-Talmadge Community Planning Group 
recommended that the City Council approve the lot consolidation for the project. The motion was approved on 
a vote of 9 to 1 in favor of the project. 
 
KEY STAKEHOLDERS and PROJECTED IMPACTS 
Stakeholders include CIC as the developer, Price Philanthropies Foundation as the nonprofit partner, the 
Housing Authority as bond issuer, and the Mid-City Kensington-Talmadge neighborhood. The project is 
anticipated to have a positive impact on the community, as it will contribute to the quality of the surrounding 
neighborhood and create 77 new affordable rental homes for low-income families. 
 
STATEMENT FOR PUBLIC DISCLOSURE 
The Developer Disclosure Statement is provided at Attachment 7 
 
ENVIRONMENTAL REVIEW 
On December 19, 2017, the City of San Diego, as Lead Agency, through the Development Services Department, 
made and issued an environmental determination that the project is exempt from the California Environmental 
Quality Act (CEQA) (Public Resources Code section 21000 et. seq.) under CEQA Guidelines Section 15305; 
and there was no appeal of the environmental determination filed within the time period provided by the San 
Diego Municipal Code (SDMC) section 112.0520. Processing under the National Environmental Policy Act 
(NEPA) is not required as no federal funds are involved in this action. 
 
Respectfully submitted, Approved by, 

 

J.P. Correia Jeff Davis 
   

J.P. Correia Jeff Davis 
Senior Real Estate Project Manager Executive Vice President & Chief of Staff 
Real Estate Division San Diego Housing Commission 
 
Attachments: 1. Development Summary 

2. Site Map 
3. Organization Chart  
4. Developer’s Project Pro Forma 
5. Bond Program Summary 
6. Financial Advisor’s Analysis 
7. Developer’s Disclosure Statement 

 
Hard copies are available for review during business hours at the security information desk in the main 
lobby and at the fifth floor reception desk of the San Diego Housing Commission offices at 1122 
Broadway, San Diego, CA 92101 and at the Office of the San Diego City Clerk, 202 C Street, San Diego, 
CA 92101. You may also review complete docket materials in the “Governance & Legislative Affairs” 
section of the San Diego Housing Commission website at www.sdhc.org. 
 

http://www.sdhc.org/


ATTACHMENT 1 - DEVELOPMENT SUMMARY 
 
                                       Table 1 - Development Details 

Address 4340 44th Street, San Diego, 92115 
Council District 9 
Developer Chelsea Investment Corporation 
Community Plan Area Mid-City Kensington-Talmadge 
Development Type New Construction 
Construction Type Type III; five-story building 
Parking Type Semi-subterranean parking with 78 spaces  
Housing Type Affordable Family 
Lot Size 0.85 Acres; 36,950 square feet 
Units 78 
Density 92 dwelling units per acre (78 units ÷ .85 acres) 
Unit Mix 33 two-bedroom units, 44 three-bedroom units and 1 three- 

bedroom manager’s unit 
Gross Building Area 103,708 Gross building square feet 
Net Rentable Area 69,750 Net rentable square feet 

 
                                        
                                 Table 2 - Development Team Summary 

ROLE FIRM/CONTACT 
Developer Chelsea Investment Corporation 
Limited Partnership Fairmount Family Housing CIC, L.P. 
Managing General Partner Fairmount and El Cajon Realty, LLC 
Administrative General Partner CIC Fairmount Family Housing, LLC 
Tax Credit Investor Limited Partner US Bancorp Community Development Corporation 
Architect Rob Wellington Quigley, FAIA 
General Contractor Emmerson Construction, Inc. 
Property Management CIC Management, Inc. 
Construction Lender US Bank National Association 
Permanent Lender California Bank and Trust 
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Table 3 – Estimated Permanent Sources and Uses 
Financing Sources Amounts Financing Uses Amounts Per Unit 
Permanent loan (bond financed) $12,890,000 Property acquisition $10,000 $128 
 
 
Loan from nonprofit 

 
 

$5,000,000 

Construction costs   $26,726,200 
Contingency              +1,336,300 
Total construction    $28,062,500 

 
 

$28,062,500 

 
 

$359,776 
County of San Diego 
Innovative Housing Trust Fund  

 
$4,500,000 

 
Financing costs 

 
$2,169,900 

 
$27,819 

Developer’s equity contribution $2,685,200 Developer’s fee $5,185,000 $66,474 
Residual receipts loan  
accrued interest 

 
$525,000 

 
Other soft costs 

  
$5,679,600 

 
$72,815 

Four percent tax credit equity $15,809,900   Reserves   $303,100        $3,886 
Total Development Cost $41,410,100 Total Development Cost (TDC)  $41,410,100 $530,899 

 
                                         

                                    Table 4 – Key Performance Indicators 
Development Cost Per Unit $41,410,100 ÷ 78 units = $530,899 
Housing Commission Subsidy Per Unit $0 ÷ 78 units = $0 
Acquisition Cost Per Unit $10,000 ÷ 78 units = $128 
Gross Building Square Foot Hard Cost $28,062,500 ÷ 103,708 sq. ft. = $271 
Net Rentable Square Foot Hard Cost $28,062,500 ÷ 69,750 sq. ft. = $402 

 
 

Table 5 – Comparable Development Projects 
 

 
 
Project Name 

 
 

 
Year 

 

 

Unit Mix 

 
 
 
Units 

 
 

Prevailing 
Wage 

 
Total 

Development 
Cost 

 

Cost Per 
Unit 

 

HC Subsidy 
Per Unit 

 
Gross 

Hard Cost 
Sq. Ft. 

 
East Block Family 

 
2019 

33 twos, 
44 threes, 

  +1 mgr 

 
78 

 
Yes 

 
$41,410,100 

 
$530,899 

 
$0 

 
$271 

 
 
Keeler Court 

 
 
2019 

10 studios, 
 20 ones, 
 18 twos, 

   22 threes, 
   + 1 mgr 

 
 

71 

 
 

Yes 

 
 

$35,692,466 

 
 

$502,711 

 
 

$0 

 
 

$262 

Bluewater 
(Fairmount  
Family Housing) 

 
 
2017 

  32 ones, 
   23 twos, 

24 threes, 
+ 1 mgr 

     
 
     80 

 
 

No 

 
 

$32,174,500 

 
 

$402,182 

 
 

$158,356 

 
 

$218 

 
Luna at PHR 

 
2017 

  14 ones, 
   39 twos, 
   20 threes, 
     4 fours, 

+ 1 mgr 

 
79 

 
No 

 
$25,725,152 

 
$376,268 

 
$0 

 
$185 
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  Table 6 Affordability and Monthly Estimated Rent Table 

 
Unit Type 

 
AMI 

Number  
of Units 

      CTCAC  
Gross Rents 

2 Bedroom 50% 3 $1,203 
2 Bedroom 60% 29 $1,444 
3 Bedroom 50% 5 $1,391 
3 Bedroom 60% 40 $1,669 
Subtotal -- 77 -- 
3 Bedroom Manager -- 1 -- 

  78  
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 (HA-2020-26) 
 

HOUSING AUTHORITY OF 

THE CITY OF SAN DIEGO 

RESOLUTION NUMBER HA-_________________ 

DATE OF FINAL PASSAGE _________________ 
 

A RESOLUTION OF THE HOUSING AUTHORITY OF THE 
CITY OF SAN DIEGO AUTHORIZING THE ISSUANCE OF A 
MULTIFAMILY HOUSING REVENUE BOND IN A PRINCIPAL 
AMOUNT NOT TO EXCEED $24,000,000 FOR THE PURPOSE 
OF FINANCING THE ACQUISITION AND CONSTRUCTION 
OF A MULTIFAMILY RENTAL HOUSING FACILITY KNOWN 
AS EAST BLOCK FAMILY APARTMENTS, AND APPROVING 
OTHER RELATED DOCUMENTS AND ACTIONS. 

 
WHEREAS, pursuant to Chapter 1 of Part 2 of Division 24 of the California Health and 

Safety Code, as amended (Act), the Housing Authority of the City of San Diego (Authority) is 

authorized to incur indebtedness for the purpose of financing the acquisition, construction, 

construction and equipping of multifamily rental housing; and 

WHEREAS, Fairmount Family Housing CIC, LP, a California limited partnership 

(Borrower), has requested that the Authority issue and sell bonds for the purpose of making loans 

to the Borrower to finance the acquisition and construction by the Borrower of a 78 unit 

multifamily residential rental housing facility (Project) known as East Block Family Apartments, 

located at the 4340 44th Street in the City of San Diego (City); and 

WHEREAS, the Board of Commissioners of the Authority (Board) desires that a portion 

of the units in the Project be available for very low and low income persons or families, and in 

order to accomplish such purpose it is desirable for the Authority to provide for the issuance of a 

revenue bond to finance costs of the acquisition and construction of the Project; and 

WHEREAS, on December 19, 2017, the City made and issued an environmental 

determination that the Project is exempt from the California Environmental Quality Act (CEQA) 
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under CEQA Guidelines section 15305, and there was no appeal of the environmental 

determination filed within the time period provided by San Diego Municipal Code (SDMC) 

section 112.0520; and 

WHEREAS, the Authority intends to issue its Housing Authority of the City of  

San Diego Multifamily Housing Revenue Bond (East Block Family Apartments), Series 2020B 

(Bond), which Bond is expected to be sold to Zions Bancorporation, N.A., dba California Bank 

& Trust (CB&T) in a private placement; and 

WHEREAS, the Authority will loan the proceeds of the Bond to the Borrower and the 

Borrower will use the proceeds of the Bond to finance costs, and to repay a loan incurred to 

finance costs of the construction of the Project; and 

WHEREAS, the City Council of the City, by Resolution No. R-312599, with a date of 

final passage of August 5, 2019, approved the issuance by the Authority of the Bond in a 

principal amount of up to $24,000,000, after publication of a “TEFRA” notice and the holding on 

July 30, 2019 of a “TEFRA” hearing, as required by the Internal Revenue Code of 1986, as 

amended and applicable United States Treasury Regulations; and 

WHEREAS, California Government Code section 8869.85 requires that a local agency 

file an application with the California Debt Limit Allocation Committee (CDLAC) and obtain 

the authority from CDLAC to issue tax-exempt multifamily housing revenue bonds; and 

WHEREAS, on October 16, 2019, CDLAC allocated to the Project $24,000,000 of the 

State of California 2019 State ceiling for private activity bonds under section 146 of the Internal 

Revenue Code of 1986; and 
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WHEREAS, the following documents are presented for consideration; 

(1) the proposed form of the Indenture of Trust (Indenture), by and among the 

Authority, Zions Bancorporation, N.A. dba California Bank & Trust, as Bondowner 

Representative (Bondowner Representative), and The Bank of New York Mellon Trust 

Company, N.A. (Trustee), as trustee, including the related form of the Bond; and 

(2) the proposed form of Loan Agreement (Loan Agreement), by and among the 

Authority, the Bondowner Representative and the Borrower; and 

(3) the proposed form of Regulatory Agreement and Declaration of Restrictive 

Covenants (Regulatory Agreement), by and between the Authority and the Borrower; and  

(4) the proposed form of the Assignment of Deed of Trust and Related Documents 

(Assignment), between the Authority and the Trustee; and 

WHEREAS, it appears that each of the above-referenced documents is in appropriate 

form and is an appropriate instrument for the purposes intended; NOW, THEREFORE,  

BE IT RESOLVED, by the Board of Commissioners of the Housing Authority of the 

City of San Diego, as follows: 

Section 1.   Finding and Determination. It is hereby found and determined that it is 

necessary and desirable for the Authority to provide for the financing of the acquisition and 

construction of the Project through the issuance and sale of the Bond in order to assist persons of 

very low income and low income within the City in obtaining decent, safe and sanitary housing 

and to achieve certain other public purposes. 

Section 2.   Authorization of the Bond. For the purpose of financing the acquisition 

and construction of the Project, the Authority hereby authorizes the issuance of the Bond in a 

principal amount not to exceed $24,000,000.   
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The Bond shall be issued in the principal amount, and shall bear interest and mature as 

provided in the Indenture. The Bond shall be in substantially the form set forth in the Indenture, 

with such appropriate variations, omissions, insertions and provisions as are required or 

permitted by the Indenture. The Bond shall be a special, limited obligation of the Authority and 

shall be payable as to principal and interest, and the obligations of the Authority under the 

Indenture shall be paid and satisfied, solely from the revenues, receipts and other moneys and 

assets pledged therefor under the Indenture.   

Section 3.   Execution and Delivery of the Bond. The Bond shall be executed on 

behalf of the Authority by the manual or facsimile signature of the Chairman of the Authority 

(Chairman), the Vice Chairman of the Authority (Vice Chairman), the Executive Director of the 

Authority (Executive Director), the Senior Vice President of Real Estate Finance and Portfolio 

Management (Senior Vice President) of the San Diego Housing Commission (Housing 

Commission), the Vice President of Multifamily Housing Finance of the Housing Commission 

(Senior Director), or the Executive Vice President and Chief Operating Officer of the Housing 

Commission (VPCOO). 

Section 4.   Approval of the Indenture. The Indenture, in the form on file in the 

Housing Commission offices, is hereby approved. The Chairman, the Vice Chairman, the 

Executive Director, the Senior Vice President, the Senior Director, the VPCOO and the Deputy 

Secretary of the Authority, or the designee of any such officer (such officers and any of his or 

her respective designees are hereinafter referred to as the Designated Officers) are each hereby 

authorized to execute and deliver the Indenture in such form, together with such changes as may 

be approved by the Designated Officer executing the same, upon consultation with the General 
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Counsel to the Authority, such execution thereof to constitute conclusive evidence of the 

approval of all changes from the form of the Indenture approved at this meeting. 

Section 5.   Approval of Loan Agreement. The Loan Agreement, in the form on file in 

the Housing Commission offices, is hereby approved. The Designated Officers are each hereby 

authorized to execute and deliver the Loan Agreement in such form, together with such changes 

as may be approved by the Designated Officer executing the same, upon consultation with the 

General Counsel to the Authority, such execution thereof to constitute conclusive evidence of the 

approval of all changes from the form of the Loan Agreement approved at this meeting. 

Section 6.   Approval of Regulatory Agreement. The Regulatory Agreement, in the 

form on file in the Housing Commission offices, is hereby approved. The Designated Officers 

are each hereby authorized to execute and deliver the Regulatory Agreement in such form, 

together with such changes as may be approved by the Designated Officer executing the same, 

upon consultation with the General Counsel to the Authority, such execution thereof to constitute 

conclusive evidence of the approval of all changes from the form of the Regulatory Agreement 

approved at this meeting. 

Section 7.   Approval of Assignment. The Assignment, in the form on file in the 

Housing Commission offices, is hereby approved. The Designated Officers are each hereby 

authorized to execute and deliver the Assignment in such form, together with such changes as 

may be approved by the Designated Officer executing the same, upon consultation with the 

General Counsel to the Authority, such execution thereof to constitute conclusive evidence of the 

approval of all changes from the form of the Assignment approved at this meeting.  

Section 8.   Actions Ratified and Authorized. All actions heretofore taken by the 

officers, employees and agents of the Authority with respect to the issuance and sale of the Bond 
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are hereby approved, confirmed and ratified, and the Designated Officers are each hereby 

authorized, for and in the name and on behalf of the Authority, to do any and all things and take 

any and all actions and execute and deliver any and all certificates, agreements (including a tax 

agreement or no arbitrage certificate) and other documents, including but not limited to those 

described in any of the documents approved by this Resolution, which they, or any of them, may 

deem necessary or advisable in order to consummate the lawful issuance and delivery of the 

Bond and the making of the loan pursuant to the Loan Agreement in accordance with the Act and 

this Resolution.  

Section 9.   Further Consents, Approvals and Other Actions. All consents, approvals, 

notices, orders, requests and other actions permitted or required by any of the documents 

authorized by this Resolution or otherwise appropriate in the administration of the Bond and the 

lending program financed thereby, including without limitation any of the foregoing which may 

be necessary or desirable in connection with any amendment of such documents, any transfer of 

the Project, any substitution of security for the Bond, or any redemption of all or a portion of the 

outstanding principal of the Bond may be taken or given by any of the Designated Officers, 

without further authorization by the Board, and the Designated Officers are hereby authorized 

and directed to give any such consent, approval, notice, order or request and to take any such 

action which such officer may deem necessary or desirable to further the purposes of this 

Resolution.  

Section 10.   Conflicting Resolutions Repealed. All resolutions or parts thereto in 

conflict with this Resolution are, to the extent of such conflict, hereby repealed. 
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Section 11.   Severability. If any section, paragraph or provision of this Resolution shall 

be held to be invalid or unenforceable for any reason, the invalidity or unenforceability of such 

section, paragraph or provision shall not affect any remaining provisions of this Resolution. 

Section 12.   Effective Date. This Resolution shall take effect immediately upon its 

adoption. 

 
APPROVED:  MARA W. ELLIOT, General Counsel  
 
 
 
By    
 Marguerite E. Middaugh 
 Deputy General Counsel 
 
MEM:jdf 
01/13/2020 
Or.Dept: Housing Authority 
Doc. No.: 2289777 
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Marguerite Middaugh, Esq. 
CITY OF SAN DIEGO 
Office of the City Attorney 
1200 Third Avenue, Suite 1620 
San Diego, CA 92101 
Email: mmiddaugh@sandiego.gov 
 
Colin Miller 
Joe Correia 
SAN DIEGO HOUSING COMMISSION 
1122 Broadway, Suite 300 
San Diego, CA 92101 
Email: colinm@sdhc.org 
 joec@sdhc.org 
 
From: Paul J. Thimmig, Quint & Thimmig LLP, Bond Counsel 
 
Re: East Block Family Apartments Financing 
 
 

If the Housing Authority of the City of San Diego (the “Authority”) adopts a resolution 
authorizing the issuance of the Housing Authority of the City of San Diego Multifamily Housing 
Revenue Bond (East Block Family Apartments), Series 2020B (the “Bond”), it is expected that the 
Bond will be sold and issued in February of this year. 

 
The primary legal documents for the Bond that are referenced in the Resolution of the 

Authority authorizing the issuance of the Bond (the “Resolution”) currently contain a number of 
blanks that are related to various dates and other matters.  The following table sets forth a 
summary of the blanks in the primary legal documents for the Bond referenced in the Resolution, 
and describes when, and by whom, the information will be provided in order to fill in the blanks. 

 

Document Location of Blank 
When 

Completed Responsible Party 
Indenture Cover Page 

• Final Bond Amount 
Prior to Closing Bondowner 

Representative 
 “Whereas” Clauses (Page 1) 

• Final Bond Amount 
Prior to Closing Bondowner 

Representative 
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Document Location of Blank 
When 

Completed Responsible Party 
 Section 1.01 - Definitions 

• Authorized Amount of Bond 
• Closing Date 
• Construction Loan Amount 
• Date of Construction Loan Agreement 
• Date of Construction Loan Mortgage 
• Date of Intercreditor Agreement 
• Maturity Date of Bond 

Prior to Closing Bondowner 
Representative, 
Construction Lender 

 Section 2.01 
• Final Bond Amount 

Prior to Closing Bondowner 
Representative 

 Section 2.02 
• Last Date for Disbursement of Bond Funds 

Prior to Closing Bondowner 
Representative 

 Section 3.02 
• Last Date for Disbursement of Bond Funds 

Prior to Closing Bondowner 
Representative 

 Section 3.04 
• Costs of Issuance Deposit Amount and 

Trustee and CDIAC Fees 

Prior to Closing Bondowner 
Representative 

 Section 4.01(d) 
• Term Loan Amount 

Prior to Closing Construction Lender 

 Section 5.03 
• Amount of Deposit to Collateral Fund 

Prior to Closing Construction Lender 

 Section 11.06 
• Contact Person for Borrower 

Prior to Closing Borrower 

 Exhibit A – Form of Bond 
• Principal Amount of Bond 
• Issue Date 
• Date of Note 
• Last Date for Disbursement of Bond Funds 
• Schedule of Drawings 

Prior to Closing 
 
 
 
 
Prior to Closing 

Completion of above-
listed blanks will 
allow Bond Counsel to 
complete blanks in the 
Form of Bond 
 
Bondowner 
Representative 

 Exhibit B – Form of Investor’s Letter 
• Final Bond Amount 

Prior to Closing Bondowner 
Representative 

 Exhibit C – Disbursement Request 
• Draw Number, Date, Amount, Payees 

Prior to Draw of 
Bond Funds 

Borrower 

Loan Agreement Cover Page 
• Final Bond Amount 

Prior to Closing Bondowner 
Representative 

 Recitals (Page 1) 
• Final Note Amount 

Prior to Closing Bondowner 
Representative 

 Section 1.01 - Defined Terms 
• Trustee’s Ongoing Fee 

Prior to Closing Trustee 

 Section 3.02 
• Developer Fee Amounts and Dates of 

Payment  

Prior to Closing  Borrower 

 Section 3.03 
• Last Date for Disbursement of Loan Proceeds 

Prior to Closing Bondowner 
Representative 

 Exhibit A – Legal Description 
• Legal Description of Project Site 

Prior to Closing Title Company 
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Document Location of Blank 
When 

Completed Responsible Party 
Regulatory 
Agreement and 
Declaration of 
Restrictive 
Covenants 

Cover Page 
• Amount of Bond 

 

“Whereas” - Clauses (Page 1) 
• Amount of Bond 

Prior to Closing 
 
 

Prior to Closing 

Bondowner 
Representative 
 

Bondowner 
Representative 

 Section 1 - Definitions and Interpretation 
• Closing Date 

Prior to Closing Bondowner 
Representative 

 Section 2(f) – Borrower Representations and Covenants 
• Date for Full Disbursement of Loan 

Prior to Closing Borrower 

 Section 7(a) - Requirements of the Issuer 
• Amounts of Issuer Fees 

Prior to Closing; 
Depends Upon 
Final Bond 
Amount 

Bondowner 
Representative, 
Housing Authority 

 Exhibit A – Legal Description of the Site 
• Description of the Site 

Prior to Closing Title Company 

Assignment of Deed 
of Trust and Loan 
Documents 

First Two Pages 
• Dates of Bond Documents 
• Identity of Trustee 
• Note Amount 
• Bond Amount 

Prior to Closing Bondowner 
Representative 

 Exhibit A – Real Property 
• Description of the Property 

Prior to Closing Title Company 

 
PJT:cra:cbf 
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RECORDING REQUESTED BY 
AND WHEN RECORDED MAIL TO: 

ZIONS BANCORPORATION, N.A. dba 
CALIFORNIA BANK & TRUST 
1900 Main Street, Suite 350 
Irvine, CA 92614 
Attention:  Michelle Ortega 
  

(Space Above For Recorder’s Use) 

ASSIGNMENT OF DEED OF TRUST AND 
RELATED DOCUMENTS 

This Assignment of Deed of Trust and Related Documents (“Assignment”) is dated as of 
_______________, 2020 and is executed by the HOUSING AUTHORITY OF THE CITY OF SAN 
DIEGO, a public body, corporate and politic, duly organized and existing under the laws of the State 
of California (“Issuer”) and The Bank of New York Mellon Trust Company, N.A., a national 
banking association organized and existing under the laws of the United States of America, in its 
capacity as Bond Trustee (“Bond Trustee”) under and pursuant to the Indenture of Trust dated as of 
_______________, 2020 (the “Trust Indenture”) among Issuer, Bond Trustee and Zions 
Bancorporation, N.A. dba California Bank & Trust as Initial Bondowner Representative 
(“Bondowner Representative”).  For value received, Issuer hereby grants, conveys, assigns and 
transfers to Bond Trustee for security purposes only, all right, title and interest to and under (but not 
any of its obligations which are not assignable as a matter of law or any of the Reserved Rights (as 
defined in the Trust Indenture) under: 

A. That Construction and Permanent Trust Deed With Assignment of Rents, Security 
Agreement and Fixture Filing (the “Trust Deed”) dated as of _______________, 2020, executed by 
Fairmount Family Housing CIC, LP, a California limited partnership (“Borrower”), as grantor, to 
_____________________ (“Trustee”), as trustee, for the benefit of Issuer, as beneficiary, and 
recorded concurrently herewith in the Official Records of San Diego County, California, affecting 
the real property described in Exhibit ”A” attached hereto and incorporated herein by this reference; 

B. That certain Promissory Note (“Note”) of even date with the Trust Deed, executed by 
Borrower in favor of Issuer, in the original principal amount of _______________ and No/100ths 
Dollars ($__________.00) and all renewals, modifications and extensions thereof;  

C. Policy of title insurance to be issued by ___________________ to Bond Trustee, 
insuring the lien of the Trust Deed; 

D. Completion Guaranty dated as of _______________, 2020, executed by Chelsea 
Investment Corporation, a California corporation (“Guarantor”) in favor of Issuer; 

E. General Guaranty dated as of _______________, 2020, executed by Guarantor in 
favor of Issuer;  
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F. All other “Loan Documents” relating to the “Loan” (as each such term is defined in 
that certain Loan Agreement dated as of even date with the Trust Deed and executed in connection 
with the Trust Deed and the above-referenced Note by Borrower) secured by the Trust Deed;  

all of which are granted to secure all obligations of Issuer under those certain Multifamily Housing 
Revenue Bond (East Block Family Apartments), Series 2020B in the principal amount of 
_______________ and No/100ths Dollars ($__________.00) issued by Issuer, and all renewals, 
modifications and extensions thereof. 

 

[Remainder of Page Intentionally Left Blank] 
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The Assignee hereby accepts the assignment made pursuant to this Assignment. 

Dated as of _______________, 2020. 

HOUSING AUTHORITY OF THE CITY OF 
SAN DIEGO, 
a public body, corporate and politic, duly organized 
and existing under the laws of the State of 
California 
 
 

By:          
Name: ____________________________________  
Title: ____________________________________ 
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BOND TRUSTEE: 

THE BANK OF NEW YORK MELLON 
TRUST COMPANY, N.A. a national 
banking association organized and existing 
under the laws of the United States of 
America 

       By: ________________________ 
        Name: __________________ 
        Title:____________________ 
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EXHIBIT “A” 

REAL PROPERTY 

All that certain real property situated in the County of San Diego, State of California, described as 
follows: 
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A notary public or other officer completing this certificate verifies only the identity of the individual who 
signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of 
that document. 

State of California )  
County of __________ )  
 

On ____________________, before me, ____________________________, a Notary Public, personally 
appeared _______________________________, who proved to me on the basis of satisfactory evidence to be 
the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that 
he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) 
on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the 
instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature   
 



 

SMRH:4821-2369-4256.2   
   
 

 
A notary public or other officer completing this certificate verifies only the identity of the individual who 
signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of 
that document. 

State of California )  
County of __________ )  
 

On ____________________, before me, ____________________________, a Notary Public, personally 
appeared _______________________________, who proved to me on the basis of satisfactory evidence to be 
the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that 
he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) 
on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the 
instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature   
 



Quint & Thimmig LLP 12/26/19 
 1/7/20 
 1/13/20 
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INDENTURE OF TRUST 
 
 

by and among  
 
 

HOUSING AUTHORITY OF THE CITY OF SAN DIEGO, 
as Issuer, 

 
 

THE BANK OF NEW YORK MELLON TRUST COMPANY, N.A., 
as Trustee 

 
 

and 
 

ZIONS BANCORPORATION, N.A. DBA CALIFORNIA BANK & TRUST, 
as Bondowner Representative 

 
 

Dated as of February 1, 2020 
 
 

Relating to: 
$____________ 

Housing Authority of the City of San Diego 
Multifamily Housing Revenue Bond 

(East Block Family Apartments), 
Series 2020B 
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INDENTURE OF TRUST 
 
 
THIS INDENTURE OF TRUST, dated as of February 1, 2020 (this “Indenture”), is by and 

among the HOUSING AUTHORITY OF THE CITY OF SAN DIEGO, a public body, corporate 
and politic, duly organized and existing under the laws of the State of California (herein called 
the “Issuer”), and THE BANK OF NEW YORK MELLON TRUST COMPANY, N.A., a national 
banking association organized and existing under the laws of the United States of America, as 
Trustee hereunder (herein called the “Trustee”), and ZIONS BANCORPORATION, N.A. DBA 
CALIFORNIA BANK & TRUST, as initial owner of the Bond hereunder (herein called the 
“Bondowner Representative”). 

 
R E C I T A L S :  

 
WHEREAS, pursuant to Chapter 1 of Part 2 of Division 24 (commencing with Section 

34200) of the Health and Safety Code of the State of California (the “Act”), the Issuer is 
empowered to issue bonds to finance the acquisition, construction and development of 
multifamily rental housing for families and individuals of low income; and 

 
WHEREAS, Fairmount Family Housing CIC, LP, a California limited partnership (the 

“Borrower”), has applied to the Issuer for financial assistance for the purpose of providing all or 
part of the funds with which to pay the cost of the acquisition and construction of a 78-unit 
multifamily rental housing project located at 4340 44th Street, San Diego, California, known as 
East Block Family Apartments (the “Project”); and 

 
WHEREAS, the provision of the Loan (as hereinafter defined), is authorized by the Act 

and will accomplish a valid public purpose of the Issuer, and the Issuer has determined that it is 
in the public interest to issue its Housing Authority of the City of San Diego Multifamily 
Housing Revenue Bond (East Block Family Apartments), Series 2020B (the “Bond”) pursuant to 
the Act in the maximum principal amount of $____________ for the purpose of providing 
funding for the acquisition and construction of the Project; and 

 
WHEREAS, pursuant to a Loan Agreement dated as of even date herewith (the “Loan 

Agreement”) among the Issuer, the Bondowner Representative and the Borrower, the Issuer has 
agreed to issue the Bond and lend the proceeds thereof to the Borrower (the “Loan”) and the 
Borrower has agreed to (a) apply the proceeds of the Loan to pay (or repay a loan made to the 
Borrower to pay) a portion of the costs of construction of the Project, (b) make payments 
sufficient to pay the principal of and interest on the Bond when due (whether at maturity, by 
redemption, acceleration or otherwise), and (c) observe the other covenants and agreements and 
make the other payments set forth therein; and 

 
WHEREAS, in order to provide for the authentication and delivery of the Bond, to 

establish and declare the terms and conditions upon which the Bond is to be issued and to 
secure the payment of the principal thereof and of the interest and premium, if any, thereon, the 
Issuer has authorized the execution and delivery of this Indenture; and 

 
WHEREAS, the Issuer has determined that all conditions, things and acts required by 

the Act and by all other laws of the State of California to exist, have happened and have been 
performed in satisfaction of conditions precedent to and in connection with the issuance of the 
Bond exist, have happened and have been performed in due time, form and manner as required 
by law, and the Issuer is now duly authorized and empowered, pursuant to each and every 
requirement of law, to issue the Bond for the purpose, in the manner and upon the terms herein 
provided; and 
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WHEREAS, the Issuer has determined that all acts and proceedings required by law 

necessary to make the Bond, when executed by the Issuer, authenticated and delivered by the 
Trustee and duly issued, the valid, binding and legal limited obligation of the Issuer, and to 
constitute this Indenture a valid and binding agreement for the uses and purposes herein set 
forth, in accordance with its terms, have been done and taken; and the execution and delivery of 
this Indenture have been in all respects duly authorized. 

 
A G R E E M E N T: 

 
NOW, THEREFORE, THIS INDENTURE WITNESSETH, that in order to secure the 

payment of the principal of, and the interest and premium, if any, on, the Bond at any time 
issued and Outstanding under this Indenture, according to its tenor, and to secure the 
performance and observance of all the covenants and conditions therein and herein set forth, 
and to declare the terms and conditions upon and subject to which the Bond is to be issued and 
received, and for and in consideration of the premises and of the mutual covenants herein 
contained and of the purchase and acceptance of the Bond by the owner thereof, and for other 
valuable consideration the receipt and sufficiency of which is hereby acknowledged, the Issuer 
covenants and agrees with the Trustee and the Bondowner Representative, for the equal and 
proportionate benefit of the respective registered owner from time to time of the Bond, as 
follows: 

 
ARTICLE I 

 
DEFINITIONS AND GENERAL PROVISIONS 

 
Section 1.01.  Definitions.  Unless the context otherwise requires, the terms defined in 

this Section 1.01 shall, for all purposes of this Indenture and of the Loan Agreement and of any 
indenture supplemental hereto or agreement supplemental thereto, have the meanings herein 
specified, as follows: 

 
The term “Act” shall mean Chapter 1 of Part 2 of Division 24 (commencing with Section 

34200) of the Health and Safety Code of the State of California as in effect on the Closing Date. 
 
The term “Agreement” or “Loan Agreement” shall mean the Loan Agreement, dated as 

of February 1, 2020, among the Issuer, the Borrower and the Bondowner Representative, 
pursuant to which the Issuer agrees to lend the proceeds of the Bond to the Borrower, as 
originally executed or as it may from time to time be supplemented or amended in accordance 
with its terms. 

 
The term “Annual Fee,” when used with reference to the Issuer, means the Issuer’s 

ongoing annual fees as set forth in Section 7(a)(ii) and (iv) of the Regulatory Agreement. 
 
The term “Authorized Amount” shall mean $____________, the authorized maximum 

principal amount of the Bond. 
 
The term “Authorized Borrower Representative” shall mean any person who at the time 

and from time to time may be designated as such, by written certificate furnished to the Issuer, 
the Bondowner Representative and the Trustee containing the specimen signature of such 
person and signed on behalf of the Borrower by the manager of the Managing General Partner, 
or the manager of the Administrative General Partner, of the Borrower, which certificate may 
designate an alternate or alternates and such persons as designated in the Loan Agreement. 
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The term “Authorized Issuer Representative” shall mean the Chairman of the Issuer, the 
Vice Chairman of the Issuer, the Executive Director of the Issuer, the Senior Vice President of 
Real Estate Finance and Portfolio Management of the San Diego Housing Commission, the Vice 
President of Multifamily Housing Finance of the San Diego Housing Commission or the 
Executive Vice President and Chief of the San Diego Housing Commission, and any other 
person as may be designated and authorized to sign on behalf of the Issuer pursuant to a 
certificate filed with the Borrower, the Bondowner Representative and the Trustee containing 
the specimen signature of such person and signed on behalf of the Issuer by any of the 
foregoing persons. 

 
The term “Bond” shall mean the Housing Authority of the City of San Diego 

Multifamily Housing Revenue Bond (East Block Family Apartments), Series 2020B, issued and 
Outstanding hereunder. 

 
The term “Bond Counsel” shall mean (i) Quint & Thimmig LLP, or (ii) any attorney at 

law or other firm of attorneys selected by the Issuer of nationally recognized standing in 
matters pertaining to the federal tax status of interest on bonds issued by states and political 
subdivisions, and duly admitted to practice law before the highest court of any state of the 
United States of America, but shall not include counsel for the Borrower. 

 
The term “Bond Fund” shall mean the fund by that name established pursuant to 

Section 5.02 hereof. 
 
The term “Bondowner Representative” shall mean (a) Zions Bankcorporation, N.A. dba 

California Bank & Trust, and (b) any successor entity that is the owner of the Bond or any entity 
selected by the owner of the Bond, in each case as identified in writing to the Issuer and the 
Trustee. 

 
The term “Bond Year” shall mean the one year period beginning on February 1 in each 

year and ending the last day in January in the following year, except that the first Bond Year 
shall begin on the Closing Date and end on January 31, 2021. 

 
The term “Borrower” shall mean Fairmount Family Housing CIC, LP, a California 

limited partnership, and its respective successors and assigns under the applicable provisions of 
the Loan Agreement and the Regulatory Agreement. 

 
The term “Business Day” means a day of the week (but not a Saturday, Sunday, or 

holiday) on which the offices of Bondowner Representative and the Trustee are open to the 
public for carrying on substantially all of the Bondowner Representative’s or the Trustee’s 
respectively, business functions. 

 
The term “Certificate of the Issuer” shall mean a certificate of the Issuer signed by an 

Authorized Issuer Representative. Any such instrument and supporting opinions or 
representations, if any, may, but need not, be combined in a single instrument with any other 
instrument, opinion or representation, and the two or more so combined shall be read and 
construed as a single instrument. 

 
The term “Certified Resolution” shall mean a copy of a resolution of the Issuer, certified 

by a Deputy Secretary of the Issuer, to have been duly adopted by the Issuer and to be in full 
force and effect on the date of such certification. 

 
The term “Closing Date” shall mean February __, 2020, the date of initial delivery of the 

Bond and funding of the Initial Disbursement. 
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The term “Code” or “Internal Revenue Code” means the Internal Revenue Code of 1986, 

as amended, and with respect to a specific section thereof, such reference shall be deemed to 
include (a) the regulations promulgated by the United States Department of the Treasury under 
such section, (b) any successor provision of similar import hereafter enacted, (c) any 
corresponding provision of any subsequent Internal Revenue Code, and (d) the regulations 
promulgated under the provisions described in (b) and (c). 

 
The term “Collateral Fund” means the Collateral Fund established pursuant to Section 

5.03 hereof. 
 
The term “Construction Fund” shall mean the fund by that name established pursuant 

to Section 3.03 hereof which includes a Bond Proceeds Account therein. 
 
The term “Construction Lenders” means, collectively, U.S. Bank National Association 

and each other lending institution now or hereafter becoming a “Lender” pursuant to the terms 
and conditions of the Construction Loan Agreement. 

 
The term “Construction Loan” means a loan by the Construction Lenders to the 

Borrower in the maximum principal amount of $______________. 
 
The term “Construction Loan Agreement” means that certain Construction Loan 

Agreement dated as of [_______] ______, 2020, by and among (i) the Construction Lender 
Administrative Agent, (ii) the Construction Lenders, and (iii) the Borrower, pursuant to which, 
among other things, the Construction Lenders agreed to make the Construction Loan to the 
Borrower, as the same may be amended, modified and supplemented from time to time. 

 
The term “Construction Loan Documents” means the Construction Loan Agreement, the 

Construction Loan Notes, Construction Loan Mortgage, and all other agreements or 
instruments described in the Construction Loan Agreement as “Loan Documents”, including all 
existing and future amendments, modifications and supplements thereto. 

 
The term “Construction Loan Mortgage” means that certain Construction Deed of Trust, 

Assignment of Rents, Security Agreement and Fixture Filing dated as of [_______] _____, 2020, 
made by the Borrower, as trustor, for the benefit of the Construction Lender Administrative 
Agent, as beneficiary, as the same may be amended, modified and supplemented from time to 
time. 

 
The term “Construction Loan Notes” means, collectively, those certain promissory notes 

made by Borrower to the order of a Construction Lender, pursuant to the Construction Loan 
Agreement, in an aggregate principal amount equal to the maximum principal amount of the 
Construction Loan, secured by the Construction Loan Mortgage, and collectively evidencing the 
Construction Loan, as the same may be amended, modified, supplemented, renewed and 
replaced from time to time. 

 
The term “Construction Lender Administrative Agent” means U.S. Bank National 

Association, a national banking association, in its capacity as the “Administrative Agent” for the 
Construction Lenders under the Construction Loan Documents, and its successors and assigns. 

 
The term “Conversion Date” has the meaning given that term in the Construction Loan 

Agreement. 
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The term “Conversion Date Deadline” has the meaning given that term in the 
Construction Loan Agreement. 

 
The term “Deed of Trust” shall mean the Construction and Permanent Trust Deed with 

Assignment of Rents, Security Agreement and Fixture Filing, executed by the Borrower in favor 
of the Issuer as beneficiary (the beneficial interest under which is being assigned, concurrent 
with recording, by the Issuer to the Trustee) for the purpose of securing the obligations of the 
Borrower under the Loan Agreement, as such deed of trust may be originally executed or as 
from time to time supplemented or amended. 

 
The term “Default Rate” means the lesser of (a) the interest rate then in effect on the 

Bond plus five percent (5.0%), or (b) the Maximum Rate. 
 
The term “Disbursed Amount” means the principal of the Bond advanced by the 

Bondowner Representative and Outstanding from time to time, as indicated on the Bond and in 
the records of the Trustee. 

 
The term “Disbursement Agreement” shall have the meaning contained in the Loan 

Agreement. 
 
The term “Event of Default” as used herein other than with respect to defaults under the 

Loan Agreement shall have the meaning specified in Section 7.01 hereof, and as used in the 
Loan Agreement shall have the meaning specified in Section 6.01 thereof. 

 
The term “Fair Market Value” means the price at which a willing buyer would purchase 

the investment from a willing seller in a bona fide, arm’s length transaction (determined as of 
the date the contract to purchase or sell the investment becomes binding) if the investment is 
traded on an established securities market (within the meaning of Section 1273 of the Code) 
and, otherwise, the term “Fair Market Value” means the acquisition price in a bona fide arm’s 
length transaction (as referenced above) if (a) the investment is a certificate of deposit that is 
acquired in accordance with applicable regulations under the Code, (b) the investment is an 
agreement with specifically negotiated withdrawal or reinvestment provisions and a 
specifically negotiated interest rate (for example, a guaranteed investment contract, a forward 
supply contract or other investment agreement) that is acquired in accordance with applicable 
regulations under the Code, (c) the investment is a United States Treasury Obligation-State and 
Local Government Series that is acquired in accordance with applicable regulations of the 
United States Department of the Treasury, Bureau of Public Debt, or (d) the investment is the 
Local Agency Investment Fund of the State, but only if at all times during which the investment 
is held its yield is reasonably expected to be equal to or greater than the yield on a reasonably 
comparable direct obligation of the United States. 

 
The term “Holder,” “holder,” “Bondholder,” “Owner” or “Bondowner” shall mean the 

person in whose name the Bond is registered. 
 
The term “Government Obligations” means any of the investments described in clause 

(a) of the definition “Investment Securities” herein. 
 
The term “Indenture” shall mean this Indenture of Trust, as originally executed or as it 

may from time to time be supplemented, modified or amended by any supplemental indenture 
entered into pursuant to the provisions hereof. 

 
The term “Initial Disbursement” means the initial advance of the proceeds of the Bond 

on the Closing Date in an amount equal to at least $50,001. 
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The term “Intercreditor Agreement” means that certain Intercreditor Agreement dated 

as of [_______] _____, 2020, between the Construction Lender Administrative Agent and the 
Bondowner Representative, with the acknowledgement of the Borrower, as the same may be 
amended, modified, supplemented, renewed and replaced from time to time. 

 
The term “Interest Payment Date” shall mean the first calendar day of each month, 

commencing March 1, 2020. 
 
The term “Investment Securities” shall mean any of the following (including any funds 

comprised of the following, which may be funds maintained or managed by the Trustee and its 
affiliates), but only to the extent that the same are acquired at Fair Market Value: 

 
(a) United States Treasury notes, bonds, bills, and other obligations for which 

the full faith and credit of the United States, its agencies, its instrumentalities, or 
organizations created by an act of Congress, are pledged for the payment of principal 
and interest (including State and Local Government Series); 

 
(b) shares of an investment company (1) registered under the Federal 

Investment Company Act of 1940, whose shares are registered under the Federal 
Securities Act of 1933, (2) whose only investments are in (i) securities described in the 
preceding clause (a), (ii) general obligation tax-exempt securities rated “A” or better by 
the Rating Agency, or (iii) repurchase agreements or reverse repurchase agreements 
fully collateralized by those securities if the repurchase agreements or reverse 
repurchase agreements are entered into only with those primary dealers which report to 
the Federal Reserve Bank of New York or with the 100 largest United States commercial 
banks, and (3) which are rated Am or Am-g or better by the Rating Agency, including 
money market funds for which the Trustee and its affiliates provide investment advisory 
or other management services; 

 
(c) any security which is a general obligation of any state or any local 

government with taxing powers which is rated “A” or better by the Rating Agency; 
 
(d) commercial paper issued by United States corporations or their Canadian 

subsidiaries that is rated “A-1” by the Rating Agency and matures in 270 days or less; or 
 
(e) any other investment which is a lawful investment for funds of the Issuer 

hereunder approved in writing by the Bondowner Representative. 
 
The term “Investor’s Letter” shall mean a letter from a purchaser of the Bond in the form 

Exhibit B hereto. 
 
The term “Investor Limited Partner” shall mean U.S. Bancorp Development 

Corporation, its successors and assigns. 
 
The term “Issuance Costs” shall mean all costs and expenses of issuance of the Bond, 

including, but not limited to:  (a) underwriters’ discount and fees; (b) counsel fees, including 
bond counsel and Borrower’s counsel, as well as any other specialized counsel fees incurred in 
connection with the issuance of the Bond or the Loan; (c) the Issuer’s administrative fee referred 
to in Section 7(a)(i) of the Regulatory Agreement; (d) Bondowner Representative’s fees and 
Bondowner Representative’s counsel fees payable on the Closing Date; (e) Trustee’s fees and 
Trustee’s counsel fees payable on the Closing Date; (f)  paying agent’s and certifying and 
authenticating agent’s fees related to issuance of the Bond; (g) accountant’s fees related to 
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issuance of the Bond; (h) publication costs associated with the financing proceedings; and (i) 
costs of engineering and feasibility studies necessary to the issuance of the Bond. 

 
The term “Issuer” shall mean the Housing Authority of the City of San Diego, a public 

body, corporate and politic, duly organized and existing under the laws of the State, the issuer 
of the Bond hereunder, and its successors and assigns. 

 
The term “Loan” shall mean the loan of the proceeds of the Bond made by the Issuer to 

the Borrower pursuant to the Loan Agreement for the purpose of financing costs of the 
acquisition and construction by the owner of the Project. 

 
The term “Loan Documents” shall have the meaning given such term in the Loan 

Agreement. 
 
The term “Maturity Date” shall mean ____________ 1, ____. 
 
The term “Maximum Rate” shall mean the lesser of (i) 12% per annum, or (ii) the 

maximum interest rate permitted by law. 
 
The term “Note” shall mean the promissory note evidencing the obligation of the 

Borrower to repay the Loan, in the form required by the Loan Agreement, as amended or 
supplemented from time to time. 

 
The term “Opinion of Counsel” shall mean a written opinion of counsel, who may be 

counsel for the Issuer, Bond Counsel, counsel for the Trustee or counsel for the Bondowner 
Representative. 

 
The term “Outstanding,” when used as of any particular time with reference to the 

Bond, shall mean a principal amount of the Bond equal to the purchase price paid by the 
Bondowner Representative to the Trustee under this Indenture except: 

 
(a) Any portion of the Bond theretofore canceled by the Trustee or 

surrendered to the Trustee for cancellation; 
 
(b) Any portion of the Bond for the payment or redemption of which moneys 

or securities in the necessary amount (as provided in Section 10.01) shall have 
theretofore been deposited with the Trustee (whether upon or prior to the maturity or 
the redemption date of such Bond); and 

 
(c) A Bond in lieu of or in substitution for which another Bond shall have 

been authenticated and delivered by the Trustee pursuant to the terms of Section 2.05. 
 
The term “Person” or “person” shall mean an individual, a limited liability company, a 

corporation, a partnership, a limited partnership, a limited liability partnership, a trust, an 
unincorporated organization or a government or any agency or political subdivision thereof. 

 
The term “Principal Office” shall mean the corporate trust office of the Trustee located at 

the address set forth in Section 11.06 hereof, or at such other place as the Trustee shall designate 
by notice given under said Section 11.06. 

 
The term “Principal Payment Date” shall mean any date on which principal of the Loan 

is due and payable under the Note. 
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The term “Project” means the multifamily rental housing facility to be acquired and 
constructed by the Borrower with the proceeds of the Loan to be located at 4340 44th Street in the 
City of San Diego, and any structures, buildings, fixtures or equipment acquired in substitution 
for, as a renewal or replacement of, or a modification or improvement to, all or any part of such 
facilities, and a fee interest in the land on which such housing is situated. 

 
The term “Project Costs” has the meaning given such term in the Regulatory Agreement. 
 
The term “Qualified Project Costs” has the meaning given such term in the Regulatory 

Agreement. 
 
The term “Rating Agency” shall mean S&P Global Ratings, or its successors and assigns 

or, if such entity shall be dissolved or liquidated or shall no longer perform the functions of a 
securities rating agency, any other nationally recognized rating agency designated by the 
Bondowner Representative. 

 
The term “Rebate Analyst” shall mean any certified public accountant, financial analyst 

or bond counsel, or any firm of the foregoing, or financial institution (which may include the 
Trustee) experienced in making the arbitrage and rebate calculations required pursuant to 
Section 148 of the Code, selected by and at the expense of the Borrower, to make the 
computations required under this Indenture and the Loan Agreement. 

 
The term “Redemption Date” shall mean any date designated as a date upon which the 

Bond is to be redeemed in whole or in part pursuant to this Indenture. 
 
The term “Regulations” shall mean the Income Tax Regulations promulgated or 

proposed by the Department of the Treasury pursuant to the Code from time to time. 
 
The term “Regulatory Agreement” shall mean the Regulatory Agreement and 

Declaration of Restrictive Covenants of even date herewith, by and between the Issuer and the 
Borrower related to the Project, as amended, supplemented or restated from time to time. 

 
The term “Reserved Rights” means those certain rights of the Issuer, its commissioners, 

officers, attorneys, accountants, employees, agents and consultants under the Loan Documents 
to indemnification and to payment or reimbursement of fees and expenses, including the 
Issuer’s Annual Fee, as well as the fees and expenses of counsel and indemnity payments, the 
Issuer’s right to give and receive notices and to enforce notice and reporting requirements and 
restrictions on transfer of ownership, the Issuer’s right to inspect and audit the books, records 
and premises of the Borrower and of the Project, the Issuer’s right to collect attorney’s fees and 
related expenses, the Issuer’s right to specifically enforce the Borrower’s representations, 
warranties, covenants and agreements pertaining in any manner or way, directly or indirectly, 
to the requirements of applicable federal tax law and State law (including the Act), and set forth 
in any of the Financing Documents or in any other certificate or agreement executed by the 
Borrower, as well as the Issuer’s Bond Issuance and Post-Issuance Compliance Policy for its 
Multifamily Mortgage Revenue Bond Program, the Issuer’s right to give or withhold consent to 
amendments, changes, modifications and alterations to the Loan Documents as specifically set 
forth herein and therein, and to the extent not included above, the rights specifically reserved 
by the Issuer under this Indenture and the Regulatory Agreement. 

 
The term “Responsible Officer” of the Trustee or the Bondowner Representative shall 

mean any officer of the Trustee or the Bondowner Representative, as the case may be, assigned 
to administer its respective duties hereunder. 
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The term “Revenues” means all amounts pledged hereunder to the payment of principal 
of and premium, if any, and interest on the Bond, consisting of any repayments of the Loan 
required or permitted to be made by the Borrower pursuant to Sections A and C of the Note, 
but such term shall not include payments to the United States, the Issuer or the Bondowner 
Representative pursuant to Sections 2.05, 2.06, 4.01, 5.03 and 8.08 of the Loan Agreement, 
Sections 6.07 or 8.06 hereof or pursuant to the Regulatory Agreement. 

 
The term “Sophisticated Investor” means a “qualified institutional buyer” as defined in 

Rule 144A promulgated under the Securities Act of 1933, as amended, or an institutional 
“accredited investor” as defined in Rule 501 promulgated under the Securities Act of 1933, as 
amended. 

 
The term “State” means the State of California. 
 
The term “supplemental indenture” or “indenture supplemental hereto” shall mean any 

indenture hereafter duly authorized and entered into by and among the Bondowner 
Representative, the Issuer and the Trustee in accordance with the provisions of this Indenture. 

 
The term “Tax Certificate” means the Certificate as to Arbitrage and Tax Compliance 

Procedures, dated the Closing Date, executed by the Issuer and the Borrower. 
 
The terms “Written Consent,” “Written Demand,” “Written Direction,” “Written 

Election,” “Written Notice,” “Written Order,” “Written Request” and “Written Requisition” of 
the Issuer or the Borrower shall mean, respectively, a written consent, demand, direction, 
election, notice, order, request or requisition signed on behalf of the Issuer by an Authorized 
Issuer Representative, or on behalf of the Borrower by an Authorized Borrower Representative. 

 
Section 1.02.  Rules of Construction. 
 
(a) The singular form of any word used herein, including the terms defined in 

Section 1.01, shall include the plural, and vice versa, unless the context otherwise requires.  The 
use herein of a pronoun of any gender shall include correlative words of the other genders. 

 
(b) All references herein to “Articles,” “Sections” and other subdivisions hereof are 

to the corresponding Articles, Sections or subdivisions of this Indenture as originally executed; 
and the words “herein,” “hereof,” “hereunder” and other words of similar import refer to this 
Indenture as a whole and not to any particular Article, Section or subdivision hereof. 

 
(c) The headings or titles of the several Articles and Sections hereof, and any table of 

contents appended to copies hereof, shall be solely for convenience of reference and shall not 
affect the meaning, construction or effect of this Indenture. 

 
ARTICLE II 

 
THE BOND 

 
Section 2.01.  Authorization.  There is hereby authorized to be issued a bond of the 

Issuer designated as “Housing Authority of the City of San Diego Multifamily Housing 
Revenue Bond (East Block Family Apartments), Series 2020B” in the initial aggregate principal 
amount of up to $____________, subject to funding over time, as provided herein.  No Bond 
may be issued hereunder except in accordance with this Article.  The maximum aggregate 
principal amount of the Bond which may be issued and Outstanding under this Indenture shall 
not exceed the Authorized Amount. 
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Section 2.02.  Terms of Bond.  The Bond shall be substantially in the form set forth in 

Exhibit A hereto with necessary or appropriate variations, omissions and insertions as 
permitted or required by this Indenture, including any supplemental indenture. 

 
The Bond shall be issuable only as a single fully registered Bond, without coupons in the 

principal amount equal to the aggregate of the purchase price of the Bond advanced from time 
to time by the owner of the Bond (which principal amount shall be, on the Closing Date, equal 
to the amount of the Initial Disbursement).  Notwithstanding the foregoing, no purchase price 
of the Bond shall be funded after February __, 2023 unless there is delivered to the Trustee an 
opinion of Bond Counsel to the effect that such funding will not adversely affect the exclusion 
from gross income for purposes of federal income taxation of interest on the Bond.  The Bond 
shall be dated the Closing Date, shall mature on and be payable in full on the Maturity Date, 
and shall be subject to redemption prior to maturity as provided in Article IV. 

 
The Bond shall bear interest, payable on each Interest Payment Date, at the Adjustable 

Fixed Rate as defined in and pursuant to and in accordance with the terms of the Note (subject 
to such exceptions and conditions as are set forth in the Note).  Notwithstanding the foregoing, 
the Bond shall bear interest at the Default Rate upon the occurrence of an Event of Default 
hereunder or under the Loan Agreement or at a Taxable Rate as defined in the Note upon a 
Notice of Taxability as defined in the Note.  In no event may the interest rate on the Bond 
exceed the Maximum Rate.  Interest on the Bond shall be computed on the basis of a 360-day 
year and actual days elapsed. 

 
The Bond shall bear interest from the date to which interest has been paid on the Bond 

next preceding the date of its authentication, unless it is authenticated as of an Interest Payment 
Date for which interest has been paid, in which event it shall bear interest from such Interest 
Payment Date, or unless it is authenticated on or before the first Interest Payment Date, in 
which event it shall bear interest from the Closing Date. 

 
The Bond shall be issued as a certificated instrument and shall not be held in book-entry 

form. 
 
Section 2.03.  Payment of Bond.  Payment of the principal of and interest on the Bond 

shall be made in lawful money of the United States to the person appearing on the Bond 
registration books of the Trustee as the registered owner thereof on the applicable Interest 
Payment Date, such principal and interest to be paid (except as otherwise provided in the 
second sentence of Section 3.03(b)) by check mailed on the Interest Payment Date by first class 
mail, postage prepaid, to the registered owner at its address as it appears on such registration 
books, except that the Trustee may, at the request of any registered owner of Bond, make 
payments of principal and interest on the Bond by wire transfer to the account within the 
United States designated by such owner to the Trustee in writing, any such designation to 
remain in effect until withdrawn in writing.  Notwithstanding the foregoing and except as 
provided in the second sentence of Section 3.03(b), unless otherwise notified in writing by the 
Bondowner Representative, the Trustee shall make all payments of principal of and interest on 
the Bond to the Bondowner Representative to the extent funds are on deposit with the Trustee 
for such payments under this Indenture. 

 
Section 2.04.  Execution of Bond.  The Bond shall be executed on behalf of the Issuer by 

the manual or facsimile signature of an Authorized Issuer Representative.  Any facsimile 
signature shall have the same force and effect as if said person had manually signed said Bond.  
In case any officer whose manual or facsimile signature shall appear on any Bond shall cease to 
be such officer before the delivery of such Bond such signature or such facsimile shall 
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nevertheless be valid and sufficient for all purposes, the same as if he had remained in office 
until delivery, and also any Bond may bear the facsimile signature of, or may be signed by, such 
Person as at the actual time of the execution of such Bond shall be the proper officer to sign such 
Bond although at the date of such Bond such Person may not have been such officer. 

 
Only such Bond as shall bear thereon a certificate of authentication in the form set forth 

in Exhibit A, manually executed by the Trustee, shall be valid or obligatory for any purpose or 
entitled to the benefits of this Indenture and such certificate of the Trustee shall be conclusive 
evidence that the Bond so authenticated have been duly authenticated and delivered hereunder 
and are entitled to the benefits of this Indenture. 

 
Section 2.05.  Transfer of Bond. 
 
(a) The Bond may, in accordance with the terms of this Indenture but in any event 

subject to the provisions of Section 2.05(b) hereof, be transferred upon the books of the Trustee 
required to be kept pursuant to the provisions of Section 2.06, by the person in whose name it is 
registered, in person or by his duly authorized attorney, upon surrender of such Bond for 
cancellation at the Principal Office of the Trustee, accompanied by a written instrument of 
transfer in a form acceptable to the Trustee, duly executed.  Whenever the Bond shall be 
surrendered for transfer, the Issuer shall execute and the Trustee shall authenticate and deliver 
a new, fully registered Bond. 

 
(b) The following shall apply to all transfers of the Bond after the initial delivery of 

the Bond: 
 

(i) the Bond, in the form attached hereto as Exhibit A, shall be a physical 
certificated instrument, and shall not be held in a book-entry only system unless 
approved in advance in writing by the Issuer in its sole discretion; 

 
(ii) the Bond shall be transferred only in whole; 
 
(iii) each transferee of the Bond shall deliver to the Issuer and the Trustee an 

Investor’s Letter, wherein the transferee represents that it is a Sophisticated Investor and 
agrees, among other matters, not to sell participating interests in the Bond without the 
prior written consent of the Issuer; and 

 
(iv) the Trustee shall not authenticate or register a Bond unless the conditions 

of this Section 2.05(b) have been satisfied. 
 
(c) The Trustee shall require the payment by the Bondholder requesting any such 

transfer of any tax, fee or other governmental charge required to be paid with respect to such 
transfer, but any such transfer shall otherwise be made without charge to the Bondholder 
requesting the same.  The cost of printing any Bond and any services rendered or any expenses 
incurred by the Trustee in connection therewith shall be paid by the Borrower. 

 
(d) The Trustee shall indemnify and defend the Issuer, and the officers, 

commissioners, employees, attorneys and agents of the Issuer against any claim brought by any 
transferor or transferee of the Bond in respect of the Bond, this Indenture or any of the Loan 
Documents in the event that there occurs a transfer of the Bond that is not permitted pursuant 
to this Section 2.05. Failure to comply with Section 2.05(b) shall cause any purported transfer to 
be null and void. 
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(e) Nothing contained in this Section 2.05 shall limit or otherwise restrict the sale by 
the Bondowner of participation interests in the Bond; provided that (i) the Bondowner shall 
remain the registered owner of the Bond for all purposes of this Indenture following the sale of 
any such participation interest, (ii) the purchaser of the participation interest is a Sophisticated 
Investor, (iii) any such participation shall be in a principal amount of at least $250,000, and (iv) 
the purchaser of such participation interest shall provide an Investor Letter to the Issuer and the 
Trustee substantially similar in content to Exhibit B attached hereto. 

 
Section 2.06.  Bond Register.  The Issuer hereby appoints the Trustee as registrar and 

authenticating agent for the Bond.  The Trustee will keep or cause to be kept at its Principal 
Office sufficient books for the registration, notation of principal and transfer of the Bond, which 
shall at all reasonable times upon reasonable notice be open to inspection by the Issuer and the 
Borrower; and, upon presentation for such purpose, the Trustee as registrar shall, under such 
reasonable regulations as it may prescribe, transfer or cause to be transferred, on said books, the 
Bond as hereinbefore provided. 

 
The ownership of the registered Bond shall be proved by the bond registration books 

held by the Trustee.  The Trustee and the Issuer may conclusively assume that such ownership 
continues until written notice to the contrary is served upon the Trustee.  The fact and the date 
of execution of any request, consent or other instrument and the amount and distinguishing 
numbers of the Bond held by the person so executing such request, consent or other instrument 
may also be proved in any other manner which the Trustee may deem sufficient.  The Trustee 
may nevertheless, in its discretion, require further proof in cases where it may deem further 
proof desirable. 

 
Any request, consent, or other instrument or writing of the Holder of any Bond shall 

bind every future Holder of the Bond and the Holder of every Bond issued in exchange thereof 
or in lieu thereof, in respect of anything done or suffered to be done by the Trustee or the Issuer 
in accordance therewith or reliance thereon. 

 
ARTICLE III 

 
ISSUANCE OF BOND; APPLICATION OF PROCEEDS 

 
Section 3.01.  Authentication and Delivery of the Bond.  Upon the execution and 

delivery of this Indenture, the Issuer shall execute the Bond and deliver it to the Trustee.  Upon 
satisfaction of the conditions set forth in this Section, and without any further action on the part 
of the Issuer, the Trustee shall authenticate the Bond in a principal amount not exceeding the 
Authorized Amount, and shall deliver the Bond pursuant to a Written Order of the Issuer.  
Prior to the authentication and delivery of the Bond by the Trustee, the initial owner of the 
Bond shall have executed and delivered to the Trustee the form of Investor’s Letter attached 
hereto as Exhibit B and there shall have been delivered to the Trustee each of the following: 

 
(a) a Certified Resolution authorizing issuance and sale of the Bond and 

execution and delivery by the Issuer of the Indenture, the Loan Agreement and the 
Regulatory Agreement; 

 
(b) original executed counterparts of this Indenture, the Loan Agreement, the 

Deed of Trust, the Regulatory Agreement and all of the other Loan Documents (as 
defined in the Loan Agreement), all in form and content satisfactory to the Bondowner 
Representative (as evidenced by the authentication and delivery of the Bond to the 
Bondowner Representative and acceptance thereof), and the original executed Note; 
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(c) a Written Order of the Issuer to the Trustee to authenticate and deliver 
the Bond as directed in such Written Order, upon payment of the Initial Disbursement 
by the Bondowner Representative to the Trustee, for the account of the Issuer, for 
deposit in the Construction Fund and immediate disbursement into escrow with First 
American Title Company; 

 
(d) evidence satisfactory to the Issuer of arrangements to pay all Issuance 

Costs; and 
 
(e) an opinion of Bond Counsel with respect to the due execution and 

delivery of the Indenture, Loan Agreement and the Bond and the exclusion from gross 
income of the Bondholder of interest on the Bond for federal income tax purposes. 
 
Section 3.02.  Application of Proceeds of Bond/Draw Down Provisions.  The Initial 

Disbursement and subsequent disbursements of the proceeds received from the sale of the Bond 
shall be made in accordance with Section 3.03 of this Indenture.  The Bondowner Representative 
shall fund the purchase price of the Bond from time to time by funding advances of principal of 
the Loan pursuant to the Loan Agreement and Disbursement Agreement.  Amounts funded in 
such manner shall be deposited by the Bondowner Representative with the Trustee and shall be 
deposited into the Construction Fund in accordance with Section 3.03(a) of this Indenture; 
provided, however, that the Initial Disbursement shall be made by the Bondowner 
Representative to First American Title Insurance Company on the Closing Date.  The Trustee 
shall note such amounts (including the amount of the Initial Disbursement) in its records, and 
the Trustee’s records, absent manifest error, shall be dispositive of the Outstanding principal 
amount of the Bond.  Such amounts shall constitute the Disbursed Amount, and shall begin to 
accrue interest only upon disbursement by the Bondowner Representative to the Trustee for 
deposit in the Construction Fund (or, with respect to the Initial Disbursement, to First American 
Title Insurance Company).  Notwithstanding anything herein to the contrary, the purchase 
price of the Bond funded by the Bondowner Representative may not exceed the Authorized 
Amount (and the Trustee shall not record any advances which would cause the principal 
amount of the Bond to exceed such amount).  In no event may additional amounts be funded 
after February __, 2023 unless there is delivered to the Trustee an opinion of Bond Counsel to 
the effect that such funding will not adversely affect the exclusion from gross income for 
purposes of federal income taxation of interest on the Bond. 

 
Section 3.03.  Disbursement of Bond Proceeds; Establishment of Construction Fund.  

There is hereby created and established with the Trustee a separate fund which shall be 
designated the “Construction Fund,” which fund shall be applied only as provided in this 
Section.  Within the Construction Fund there shall be created a Bond Proceeds Account to be 
held by the Trustee.  The Initial Disbursement on the Closing Date shall be disbursed by the 
Bondowner Representative pursuant to the Loan Agreement and the Disbursement Agreement 
to First American Title Insurance Company for payment of Project Costs. 

 
(a) The Bondowner Representative shall fund the Loan from time to time in 

accordance with the Loan Agreement and the Disbursement Agreement.  Each advance 
of the Loan shall be treated as a concurrent funding of Bondowner Representative’s 
purchase of a further drawdown of the principal of the Bond.  Except as described in the 
second sentence of Section 3.03(b), the Bondowner Representative shall deposit the 
proceeds of each drawdown on the Bond with the Trustee for deposit into the Bond 
Proceeds Account of the Construction Fund.  Funds on deposit in the Construction 
Fund, and any interest earnings thereon, shall be transferred by the Trustee to the 
Borrower (or, at the direction of the Bondowner Representative, to such contractors or 
subcontractors as specified in writing to the Trustee by the Bondowner Representative) 



-14- 

(i) for the payment or reimbursement of Project Costs approved by the Bondowner 
Representative; and (ii) as provided in the first sentence of the next subsection, interest 
on the Bond when due. Amounts in the Construction Fund may also be disbursed as 
provided in the third paragraph of Section 3.03(b) below. 

 
(b) The Trustee shall disburse from the Construction Fund to the registered 

owner of the Bond, the accrued interest on the Bond when due, upon the receipt of a 
written request from the Bondowner Representative stating the amount of such interest, 
without the need for the consent of, but with delivery of a copy of such written request 
to, the Borrower and the Issuer.  In the alternative, the Bondowner Representative may 
advance the amount of interest due on the Bond on any Interest Payment Date directly 
to the registered owner of the Bond each of which amounts shall constitute an advance 
of the purchase price of the Bonds and a funding of the Loan; provided that the 
Bondowner Representative provides written notice of the date and amount of any such 
advance to the Trustee. 

 
The Issuer hereby authorizes and directs the disbursement by the Trustee of the 

amounts deposited in the Construction Fund in accordance with this Indenture to or 
upon the order of the Borrower (or, at the direction of the Bondowner Representative, to 
such contractors or subcontractors as specified in writing to the Trustee by the 
Bondowner Representative) from time to time upon receipt by the Trustee of a 
disbursement request from the Borrower in the form attached hereto as Exhibit C, and a 
written consent executed by the Bondowner Representative evidencing a determination 
of the Bondowner Representative that the conditions to disbursement contained in the 
Disbursement Agreement have been satisfied or waived. 

 
In the alternative to the preceding paragraph, Issuer hereby authorizes the 

Trustee to disburse amounts in the Construction Fund to U.S. Bank National Association 
to repay a loan made by such entity to pay Project Costs, upon receipt by the Trustee of 
a disbursement request from the Borrower in the form attached hereto as Exhibit C, and 
a written consent executed by the Bondowner Representative evidencing a 
determination of the Bondowner Representative that the conditions to disbursement 
contained in the Disbursement Agreement have been satisfied or waived. 

 
(c) The Trustee shall maintain, or cause to be maintained, accurate records 

regarding the disbursement of the proceeds of the Bond in accordance with Section 3.02 
and this Section 3.03 hereof, and shall provide copies thereof to the Issuer and the 
Borrower upon their written request.  Additionally, the Trustee shall provide the Issuer 
and Borrower with a monthly statement regarding activity in each of the funds and 
accounts created under this Indenture, including the Construction Fund and the Bond 
Fund in the immediately preceding month. 

 
(d) The Trustee, the Bondowner Representative and the Issuer shall not be 

responsible for the application by the Borrower of monies disbursed to the Borrower in 
accordance with this Section 3.03. 
 
If an Event of Default under and as defined in the Loan Agreement occurs and the 

maturity of the Bond is accelerated in accordance with Section 4.01(b) hereof, the Trustee will, to 
the extent necessary, use moneys in the Construction Fund and Bond Fund to make payments 
on the Bond. 

 
Section 3.04.  Costs of Issuance Fund.  There is hereby created and established with the 

Trustee a separate fund which shall be designated the “Costs of Issuance Fund,” which fund 
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shall be applied only as provided in this Section.  On the Closing Date, the Borrower shall, from 
its own funds, deposit with the Trustee the amount of $____________, which amount the 
Trustee shall deposit in the Costs of Issuance Fund.  Amounts in the Costs of Issuance Fund 
shall be paid by the Trustee on or after the Closing Date to: (a) the Trustee the sum of 
$____________ for its acceptance fee and counsel fee; and (b) the California Debt and 
Investment Advisory Commission (“CDIAC”) an amount up to $____________ upon delivery of 
an invoice to the Trustee from CDIAC.  Amounts, if any, remaining in the Costs of Issuance 
Fund 90 days after the Closing Date shall be returned to the Borrower and the Trustee shall 
close the Costs of Issuance Fund. 

 
Section 3.05.  Issuer Annual Fee.  The Trustee shall collect the Issuer’s Annual Fee from 

the Borrower when due from the Borrower and remit it to the Issuer at the times specified in the 
Regulatory Agreement.  The Trustee may establish a fund or account in its records to deposit 
and remit the Annual Fee to the Issuer. 

 
ARTICLE IV 

 
REDEMPTION OF BOND 

 
Section 4.01.  Circumstances of Redemption.  The Bond is subject to redemption upon 

the circumstances, on the dates and at the prices set forth as follows: 
 

(a) The Bond shall be subject to redemption in whole or in part on any date, 
at a price equal to the principal amount of the Bond to be redeemed plus interest 
accrued thereon to the date fixed for redemption, plus any applicable prepayment 
premium, as provided in the Note, the Loan Agreement or the Disbursement 
Agreement; provided, however, that any other charges then due and payable pursuant 
to the Note, the Loan Agreement or the Disbursement Agreement shall be paid in full 
(or, in connection with a partial redemption of the Bond, paid in proportion to the 
principal amount of the Bond being so redeemed) on the Redemption Date. 

 
(b) The Bond shall be subject to mandatory redemption in whole upon the 

occurrence of an Event of Default under the Loan Agreement, the Disbursement 
Agreement or any other of the Loan Documents (subject to all applicable notice and cure 
provisions contained therein), at the written direction of the Bondowner Representative 
delivered to the Trustee (with a copy to the Issuer), at a redemption price equal to the 
principal amount of the Bond then Outstanding, plus accrued interest thereon to the 
Redemption Date, plus any applicable prepayment premium, as provided in the Note, 
the Loan Agreement or the Disbursement Agreement. 

 
(c) The Bond shall be subject to mandatory redemption in whole on the 

“Term Loan Maturity Date” set forth in the Note. 
 
(d) The Bond shall be subject to mandatory redemption (i) in part, at the 

direction of the Bondowner Representative on the “Conversion Date” (as defined in the 
Note) in the amount necessary to reduce the Outstanding principal amount of the Bond 
to the “[Term Loan]” as required under the Note, which amount shall not exceed 
$[_______] and (ii) in full, at the direction of the Bondowner Representative on the 
“[Construction Loan Maturity Date]” under the Note (as may be extended by the terms 
of the Note) in the event the “[Conditions to Conversion]” (as defined in the Note) are 
not satisfied on or before the “[Interim Construction Loan Maturity Date]” set forth in 
the Note (as may be extended by the terms of the Note. 
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(e) The Bond shall be subject to mandatory redemption, at the direction of 
the Bondowner Representative (given to the Trustee in accordance with the Loan 
Agreement or the Deed of Trust, with a copy to the Issuer), in whole or in part on any 
date, from insurance proceeds received in connection with a partial or total casualty loss 
of the Project or a condemnation award in connection with a partial or complete taking 
of the Project, but only to the extent such proceeds or award are not used to repair, 
replace or restore the Project, at a price equal to the principal amount of the Bond to be 
redeemed plus interest accrued thereon to the Redemption Date and any additional 
amount payable pursuant to the Note, the Loan Agreement or the Disbursement 
Agreement. 
 
The Bondowner Representative is hereby authorized and directed, and hereby agrees, to 

fix the Redemption Date for any such redemption and to provide written notice thereof to the 
Trustee and the Issuer, and, if Revenues are available, to cause the Trustee to redeem the Bond 
so called on the Redemption Date so fixed by the Bondowner Representative.  The Bondowner 
need not surrender its Bond in connection with any redemption of the Bond unless the Bond is 
redeemed in whole. 

 
Section 4.02.  No Notice of Redemption.  No notice of redemption of the Bond need be 

given to the Bondowner by the Trustee, but the Bondowner Representative shall give notice of 
any redemption under Section 4.01(b) to the Issuer at the same time such notice is given to the 
Trustee; provided such notice shall not be a condition precedent to any redemption and neither 
failure to give such notice nor any defect in such notice shall affect the validity of any 
redemption hereunder. 

 
Section 4.03.  Effect of Redemption.  If moneys for payment of the redemption price of 

the Bond are being held by the Trustee, the Bond shall, on the Redemption Date selected by the 
Borrower or Bondowner Representative, as applicable, become due and payable at the 
redemption price specified herein, interest on the principal amount of the Bond so called for 
redemption shall cease to accrue upon actual redemption, said principal amount of Bond shall 
cease to be entitled to any lien, benefit or security under this Indenture, and the holder of the 
Bond shall have no rights in respect thereof except to receive payment of the redemption price 
thereof and receive proceeds of exercise by the Trustee of rights and remedies under the Note, 
the Loan Agreement, the Deed of Trust, the Disbursement Agreement and the other Loan 
Documents. 

 
ARTICLE V 

 
REVENUES 

 
Section 5.01.  Pledge of Revenues.  All of the Revenues are hereby irrevocably pledged 

to the punctual payment of the principal of and interest on the Bond.  The Issuer also hereby 
transfers in trust, grants a security interest in and assigns to the Trustee, for the benefit of the 
holder from time to time of the Bond, all of its right, title and interest in (excluding the Reserved 
Rights) (a) the Revenues, but excluding any amounts calculated as excess investment earnings 
under Section 6.07 hereof, (b) all amounts on deposit in any fund or account created hereunder 
and held by the Trustee, but excluding any amounts calculated as excess investment earnings 
under Section 6.07 hereof, (c) the Loan Agreement (except for the Reserved Rights under 
Sections 2.05, 2.06, 4.01, 5.03 and 8.08 of the Loan Agreement and amounts payable to the 
United States of America pursuant to the Regulatory Agreement and Tax Certificate, (d) the 
Note, and (e) any other amounts or agreements referenced in the Loan Agreement as security 
for the repayment of the Bond (collectively, the “Trust Estate”).  The Note has been endorsed to 
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the Trustee, and the Deed of Trust is delivered in favor of the Issuer and assigned to the 
Trustee. 

 
All Revenues received by the Trustee and all amounts on deposit in the funds and 

accounts created hereunder and held by the Trustee (other than amounts held pursuant to 
Section 3.05 for the benefit of the Issuer and amounts held in the Rebate Fund pursuant to 
Section 6.07 hereof) shall be held in trust for the benefit of the holder from time to time of the 
Bond, but shall nevertheless be disbursed, allocated and applied solely for the uses and 
purposes hereinafter set forth in this Article V. 

 
THE BOND IS NOT AN OBLIGATION, EITHER GENERAL OR SPECIAL, AND DOES 

NOT CONSTITUTE A PLEDGE OF THE GENERAL CREDIT OF THE ISSUER OR THE STATE 
OF CALIFORNIA OR ANY POLITICAL SUBDIVISION THEREOF, BUT IS PAYABLE SOLELY 
FROM THE TRUST ESTATE AND ANY OTHER REVENUES, FUNDS AND ASSETS 
PLEDGED UNDER THIS INDENTURE AND NOT FROM ANY OTHER REVENUES, FUNDS 
OR ASSETS OF THE ISSUER.  NEITHER THE ISSUER NOR THE STATE OF CALIFORNIA OR 
ANY SUCH POLITICAL SUBDIVISION THEREOF SHALL BE LIABLE THEREON.  THE 
BOND HAS BEEN ISSUED PURSUANT TO AND IN ACCORDANCE WITH THE ACT. 

 
NO COMMISSIONER, OFFICER, AGENT, EMPLOYEE OR ATTORNEY OF THE 

ISSUER, INCLUDING ANY PERSON EXECUTING THIS INDENTURE OR THE BOND, 
SHALL BE LIABLE PERSONALLY ON THE BOND OR FOR ANY REASON RELATING TO 
THE ISSUANCE OF THE BOND.  NO RECOURSE SHALL BE HAD FOR THE PAYMENT OF 
THE PRINCIPAL OF OR THE INTEREST ON THE BOND, OR FOR ANY CLAIM BASED ON 
THE BOND, OR OTHERWISE IN RESPECT OF THE BOND, OR BASED ON OR IN RESPECT 
OF THIS INDENTURE OR ANY SUPPLEMENTAL INDENTURE, AGAINST ANY 
COMMISSIONER, OFFICER, EMPLOYEE OR AGENT, AS SUCH, OF THE ISSUER OR ANY 
SUCCESSOR, WHETHER BY VIRTUE OF ANY CONSTITUTION, STATUTE OR RULE OF 
LAW, OR BY THE ENFORCEMENT OF ANY ASSESSMENT OR PENALTY OR OTHERWISE, 
ALL SUCH LIABILITY BEING, BY THE ACCEPTANCE OF THE BOND AND AS PART OF 
THE CONSIDERATION FOR THE ISSUANCE OF THE BOND, EXPRESSLY WAIVED AND 
RELEASED BY THE BONDOWNER. 

 
THE BOND, TOGETHER WITH INTEREST THEREON, AND REDEMPTION 

PREMIUM, IF ANY, IS A SPECIAL, LIMITED OBLIGATION OF THE ISSUER SECURED 
SOLELY BY THE TRUST ESTATE AND IS AND SHALL ALWAYS BE A VALID CLAIM OF 
THE OWNER THEREOF ONLY AGAINST THE REVENUES AND INCOME DERIVED FROM 
THE TRUST ESTATE, WHICH REVENUES AND INCOME SHALL BE USED FOR NO OTHER 
PURPOSE THAN TO PAY THE PRINCIPAL INSTALLMENTS OF, REDEMPTION PREMIUM, 
IF ANY, AND INTEREST ON THE BOND, EXCEPT AS MAY BE EXPRESSLY AUTHORIZED 
OTHERWISE IN THIS INDENTURE. 

 
NO RECOURSE SHALL BE HAD FOR THE PAYMENT OF THE PRINCIPAL OF, 

PREMIUM, IF ANY, OR INTEREST ON THE BOND OR FOR ANY CLAIM BASED THEREON 
OR UPON ANY OBLIGATION, COVENANT OR AGREEMENT IN THIS INDENTURE 
CONTAINED, AGAINST THE ISSUER, OR ANY PAST, PRESENT OR FUTURE 
COMMISSIONER, OFFICER, ATTORNEY, ACCOUNTANT, FINANCIAL ADVISOR, AGENT 
OR STAFF OF THE ISSUER, EITHER DIRECTLY OR THROUGH THE ISSUER OR ANY 
SUCCESSOR PUBLIC ENTITY, UNDER ANY RULE OF LAW OR PENALTY OF OTHERWISE, 
AND ALL SUCH LIABILITY OF THE ISSUER AND ANY OF ITS COMMISSIONERS, 
OFFICERS, ATTORNEYS, ACCOUNTANTS, FINANCIAL ADVISORS, AGENTS AND STAFF 
IS HEREBY, AND BY THE ACCEPTANCE OF THE BOND, EXPRESSLY WAIVED AND 
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RELEASED AS A CONDITION OF, AND IN CONSIDERATION FOR, THE EXECUTION OF 
THIS INDENTURE AND THE ISSUANCE OF THE BOND. 

 
The Issuer shall not be liable for payment of the principal of or interest on the Bond or 

any other costs, expenses, losses, damages, claims or actions, of any conceivable kind on any 
conceivable theory, under or by reason of or in connection with this Indenture, the Bond or any 
other documents, except only to the extent amounts are received for the payment thereof from 
the Borrower under the Loan Agreement. 

 
Section 5.02.  Bond Fund.  There is hereby created and established with the Trustee a 

separate fund which shall be designated the “Bond Fund,” which fund shall be applied only as 
provided in this Section. 

 
The Trustee shall credit to the Bond Fund from time to time, upon receipt thereof, all 

Revenues, including (i) income received from the investment of moneys on deposit in the Bond 
Fund, and (ii) any other Revenues, including insurance proceeds, condemnation awards and 
other Loan payments or prepayments received from or for the account of the Borrower. 

 
Except as provided in Section 10.02, moneys in the Bond Fund shall be used solely for 

the payment of the principal of and premium, if any, and interest on the Bond as the same shall 
become due, whether at maturity or upon redemption or acceleration or otherwise. 

 
On each date on which principal of or interest on the Bond is due and payable, the 

Trustee shall pay such amount from the funds on deposit in the Bond Fund. 
 
Section 5.03.  Collateral Fund.  There is hereby created and established with the Trustee 

a separate fund which shall be designated the “Collateral Fund,” which fund shall be applied 
only as provided in this Section. Upon receipt, the Trustee shall deposit into the Collateral Fund 
the amount of $______, which amount shall be disbursed through the Bond closing escrow to 
the Trustee, for deposit into the Collateral Fund. Upon receipt, the Trustee shall also deposit 
into the Collateral Fund any subsequent deposit which the Borrower or the Construction 
Lender Administrative Agent, on behalf of the Construction Lenders, may hereafter remit to the 
Trustee for deposit into the Collateral Fund. Each deposit into the Collateral Fund shall 
constitute an irrevocable deposit solely for the benefit of the Bondowner, subject to the 
provisions hereof. The Trustee shall transfer money in the Collateral Fund as follows: (i) on each 
Interest Payment Date, to the Bond Fund, the amount necessary to pay interest on the Bond 
when due on such Interest Payment Date (to the extent money is not otherwise available to the 
Trustee, including money on deposit in the Bond Fund) and (ii) if the Bond is subject to 
mandatory redemption pursuant to Section 4.01 hereof, on the date of such redemption, to the 
Bond Fund, the amount necessary to pay the redemption price of the Bond. The Bond shall not 
be, and shall not be deemed to be, paid or prepaid by reason of any deposit into the Collateral 
Fund unless and until the amount on deposit in the Collateral Fund is transferred to the Bond 
Fund and applied to the payment of the principal of the Bond, or the principal component of 
the redemption price of the Bond, all as provided in this Indenture. If, due to the occurrence of 
Conversion prior to the Conversion Loan Maturity Date under the Note (as may be extended 
under the terms of the Note), as such date may be extended pursuant to the terms of the 
[Disbursement Agreement], the Bond is not subject to mandatory redemption pursuant to 
Section 4.01(d) hereof, amounts in the Collateral Fund representing Collateral Payments made 
by the Construction Lenders shall be released to the Construction Lender upon the written 
direction of the Bondowner Representative. Amounts on deposit in the Collateral Fund in 
excess of the amount required to pay principal of and interest on the Bond after payment in full 
of the Bond in the event of a mandatory redemption pursuant to Section 4.01 hereof, shall also 
be transferred to the Construction Lenders. Following Conversion, and the disbursement of all 
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amounts in the Collateral Fund in accordance herewith, the Trustee shall close the Collateral 
Fund. 

 
Section 5.04.  Investment of Moneys.  Except as otherwise provided in this Section 

(including the last paragraph hereof with respect to the investment of amounts in the Collateral 
Fund), any moneys in any of the funds and accounts to be established by the Trustee pursuant 
to this Indenture shall be invested by the Trustee in Investment Securities selected and directed 
in writing by the Borrower, with respect to which payments of principal thereof and interest 
thereon are scheduled or otherwise payable not later than one day prior to the date on which it 
is estimated that such moneys will be required by the Trustee.  In the absence of such directions, 
the Trustee shall invest such monies in Investment Securities described in clause (b) of the 
definition thereof.  The Trustee shall have no liability or responsibility for any loss resulting 
from any investment made in accordance with this Section 5.04, except for those arising from 
the negligence, willful misconduct or fraud on the part of the Trustee. 

 
Except as otherwise provided in the next sentence, all investments of amounts deposited 

in any fund or account created by or pursuant to this Indenture, or otherwise containing gross 
proceeds of the Bond (within the meaning of Section 148 of the Code) shall be acquired, 
disposed of, and valued (as of the date that valuation is required by this Indenture or the Code) 
at Fair Market Value.  Investments in funds or accounts (or portions thereof) that are subject to a 
yield restriction under applicable provisions of the Code shall be valued at their present value 
(within the meaning of Section 148 of the Code).  The Trustee shall have no duty to determine 
Fair Market Value or present value hereunder. 

 
For the purpose of determining the amount in any fund or account, all Investment 

Securities credited to such fund or account shall be valued at the lower of cost or par (which 
shall be measured exclusive of accrued interest) after the first payment of interest following 
purchase. 

 
Any interest, profit or loss on such investment of moneys in any fund or account shall be 

credited or charged to the respective funds or account from which such investments are made.  
The Trustee may sell or present for redemption any obligations so purchased whenever it shall 
be necessary in order to provide moneys to meet any payment, and the Trustee shall not be 
liable or responsible for any loss resulting from such sale or redemption. 

 
The Trustee may make any and all investments permitted under this Section 5.04 

through its own trust or banking department or any affiliate and may pay said department 
reasonable, customary fees for placing such investments.  The Trustee and its affiliates may act 
as principal, agent, sponsor, advisor or depository with respect to Investment Securities under 
this Section 5.04. 

 
The Issuer (and the Borrower by its execution of the Loan Agreement) acknowledges 

that to the extent regulations of the Comptroller of the Currency or other applicable regulatory 
entity grant the Issuer or the Borrower the right to receive brokerage confirmations of security 
transactions as they occur, the Issuer and the Borrower will not receive such confirmations to 
the extent permitted by law.  The Trustee will furnish the Borrower and the Issuer (to the extent 
requested by it) periodic cash transaction statements which shall include detail for all 
investment transactions, if any, made by the Trustee hereunder. 

 
Notwithstanding the foregoing, amounts from time to time on deposit in the Collateral 

Fund may only be invested in Government Obligations and shares or units in any money 
market mutual fund rated “Aaa-mf” by Moody’s or “AAAm” by S&P at the time of purchase 
and whose investment portfolio consists solely of Government Obligations including, without 
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limitation, any mutual fund for which the Trustee or an affiliate of the Trustee serves as 
investment manager, advisor, administrator, shareholder, servicing agent and/or custodian or 
subcustodian. 

 
Section 5.05.  Enforcement of Obligations.  Upon the occurrence of an Event of Default 

actually known to a Responsible Officer of the Bondowner Representative, the Bondowner 
Representative shall, pursuant to Section 7.08 hereof, be entitled in its sole discretion to take all 
steps, actions and proceedings, or to direct the Trustee to take all steps and proceedings:  (a) to 
enforce the terms, covenants and conditions of, and preserve and protect the priority of its 
interest in and under, the Loan Agreement, the Regulatory Agreement and the Deed of Trust, 
and (b) to request compliance with all covenants, agreements and conditions on the part of the 
Issuer contained in this Indenture with respect to the Revenues. 

 
ARTICLE VI 

 
COVENANTS OF THE ISSUER 

 
Section 6.01.  Payment of Principal and Interest.  The Issuer shall punctually pay, but 

only out of Revenues as herein provided, the principal and the interest (and premium, if any) to 
become due in respect of the Bond issued hereunder at the times and places and in the manner 
provided herein and in the Bond, according to the true intent and meaning thereof.  When and 
as paid in full, the Bond shall be delivered to the Trustee and shall forthwith be destroyed by 
the Trustee. 

 
Section 6.02.  Preservation of Revenues; Amendment of Documents.  The Issuer shall 

not take any action to interfere with or impair the pledge and assignment hereunder of 
Revenues and the assignment to the Trustee, of rights of the Issuer under the Loan Agreement 
and the Deed of Trust and other collateral documents, or the Trustee’s or the Bondowner 
Representative’s enforcement of any rights hereunder or thereunder, shall not take any action to 
impair the validity or enforceability of the Loan Agreement or the Deed of Trust and other 
collateral documents, and shall not waive any of its rights under or any other provision of or 
permit any amendment of the Loan Agreement or the Deed of Trust and other collateral 
documents, without the prior written consent of the Bondowner Representative. 

 
Section 6.03.  Compliance with Indenture.  The Issuer shall not issue, or permit to be 

issued, any Bond secured or payable in any manner out of Revenues other than in accordance 
with the provisions of this Indenture; it being understood that the Issuer reserves the right to 
issue obligations payable from and secured by sources other than the Revenues and the assets 
assigned herein.  The Issuer shall faithfully observe and perform all the covenants, conditions 
and requirements hereof.  So long as the Bond is Outstanding, the Issuer shall not create any 
pledge, lien or charge of any type whatsoever upon all or any part of the Revenues, other than 
the lien of this Indenture. 

 
Section 6.04.  Further Assurances.  Whenever and so often as requested so to do by the 

Bondowner Representative, the Issuer, at the expense of the Borrower, shall promptly execute 
and deliver or cause to be executed and delivered all such other and further instruments, 
documents or assurances, and promptly do or cause to be done all such other and further 
things, as may be necessary or reasonably required in order to further and more fully vest in the 
Bondowner Representative and the Bondholder all of the rights, interests, powers, benefits, 
privileges and advantages conferred or intended to be conferred upon them by this Indenture 
and to perfect and maintain as perfected such rights, interests, powers, benefits, privileges and 
advantages. 
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Section 6.05.  No Arbitrage.  The Issuer shall not take, nor knowingly permit nor suffer 
to be taken by the Trustee or otherwise, any action with respect to the gross proceeds of the 
Bond which would cause the Bond to be an “arbitrage bond” within the meaning of Section 
148(a) of the Code and Regulations promulgated thereunder.  The Issuer will, additionally, 
comply with its obligations under and pursuant to the Tax Certificate. 

 
Section 6.06.  Limitation of Expenditure of Proceeds.  Based upon the Borrower’s 

representations in a certificate of the Borrower dated the Closing Date, not less than 97% of the 
principal amount of the Bond, plus premium (if any) paid on the purchase of the Bond by the 
original purchaser thereof from the Issuer, less original issue discount, will be used for 
Qualified Project Costs and less than 25% of such amount will be used for acquisition of land or 
an interest in land. 

 
Section 6.07.  Rebate of Excess Investment Earnings to United States.  A Rebate Fund 

shall be established by the Trustee and held and applied as provided in this Section.  On any 
date on which any amounts are required by applicable federal tax law to be rebated to the 
federal government, amounts shall be deposited into the Rebate Fund by the Borrower for such 
purpose.  All money at any time deposited in the Rebate Fund shall be held by the Trustee in 
trust for payment to the United States Government, and none of the Issuer, the Borrower or the 
Bondholder shall have any rights in or claim to such moneys.  All amounts deposited into or on 
deposit in the Rebate Fund shall be governed by this Section and by the Tax Certificate.  The 
Trustee shall conclusively be deemed to have complied with such provisions if it follows the 
written instructions of the Rebate Analyst, and shall not be required to take any actions under 
this Section 6.07 in the absence of written instructions from the Rebate Analyst. 

 
Within 55 days of the end of each fifth Bond Year and/or within 55 days of payment in 

full of the Bond, the Trustee shall request and the Borrower shall cause the Rebate Analyst to 
calculate the amount of rebatable arbitrage, in accordance with Section 148(f)(2) of the Code and 
Section 1.148 3 of the Rebate Regulations (taking into account any exceptions with respect to the 
computation of the rebatable arbitrage, described, if applicable, in the Tax Certificate (e.g., the 
temporary investments exceptions of Section 148(f)(4)(B) and (C) of the Code)), for this purpose 
treating the last day of the applicable Bond Year as a computation date, within the meaning of 
Section 1.148 1(b) of the Regulations (the “Rebatable Arbitrage”). 

 
Within 55 days of the end of each fifth Bond Year and within 55 days of payment in full 

of the Bond, upon the written direction of the Rebate Analyst, an amount shall be deposited to 
the Rebate Fund by the Trustee from amounts provided by the Borrower, if and to the extent 
required so that the balance in the Rebate Fund shall equal the amount of Rebatable Arbitrage 
so calculated in accordance with the preceding paragraph. 

 
The Trustee shall pay, as directed by the Rebate Analyst, to the United States Treasury, 

out of amounts in the Rebate Fund on the earlier of: 
 

(i) Not later than 60 days after the end of (A) the fifth Bond Year, and (B) 
each applicable fifth Bond Year thereafter, an amount equal to at least 90% of the 
Rebatable Arbitrage calculated as of the end of such Bond Year; or 

 
(ii) Not later than 60 days after the payment of the Bond in full, an amount 

equal to 100% of the Rebatable Arbitrage calculated as of the end of such applicable 
Bond Year, and any income attributable to the Rebatable Arbitrage, computed in 
accordance with Section 148(f) of the Code. 
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Each payment required to be made under this Section shall be made to the Internal 
Revenue Service Center at the address provided in such direction on or before the date on 
which such payment is due, and shall be accompanied by Internal Revenue Service Form 8038 
T, which shall be prepared by the Rebate Analyst and provided to the Trustee. 

 
Notwithstanding any provision of this Indenture to the contrary, the obligation to remit 

payment of the Rebatable Arbitrage to the United States and to comply with all other 
requirements of this Section 6.07, Section 2.06 of the Loan Agreement, the requirements of the 
Regulatory Agreement and the requirements of the Tax Certificate shall survive the defeasance 
or payment in full of the Bond. 

 
Any funds remaining in the Rebate Fund after redemption and payment in full of the 

Bond and payment and satisfaction of any Rebate Requirement, or provision made therefor in 
accordance with the written direction of the Rebate Analyst, shall be withdrawn by the Trustee 
and remitted to the Borrower. 

 
The Trustee shall keep such records of the computations made pursuant to this Section 

6.07 as are required under Section 148(f) of the Code to the extent furnished to the Trustee.  The 
Borrower shall or shall cause the Rebate Analyst to provide to the Issuer copies of all rebate 
computations made pursuant to this Section 6.07.  The Trustee shall keep and make available to 
the Borrower such records concerning the investments of the gross proceeds of the Bond and 
the investments of earnings from those investments made by the Trustee as may be requested 
by the Borrower in order to enable the Borrower to cause the Rebate Analyst to make the 
aforesaid computations as are required under Section 148(f) of the Code. 

 
Notwithstanding the foregoing, the computations and payments of Rebatable Arbitrage 

need not be made to the extent that neither the Issuer nor the Borrower will thereby fail to 
comply with any requirements of Section 148(f) of the Code based on an opinion of Bond 
Counsel to the effect that such failure will not adversely affect the exclusion from gross income 
for federal income tax purposes of interest on the Bond, a copy of which shall be provided to the 
Trustee, the Bondowner Representative and the Issuer, at the expense of the Borrower. 

 
Section 6.08.  Limitation on Issuance Costs.  The Issuer, solely by requiring the 

Borrower to enter into the Loan Agreement, the Regulatory Agreement and the Tax Certificate, 
shall assure that from the proceeds of the Bond received from the original purchaser thereof and 
investment earnings thereon, an amount not in excess of two percent (2%) of the face amount of 
the Bond will be used to pay for, or provide for the payment of, Issuance Costs. 

 
Section 6.09.  Federal Guarantee Prohibition.  The Issuer shall take no action if the 

result of the same would be to cause the Bond to be “federally guaranteed” within the meaning 
of Section 149(b) of the Code. 

 
Section 6.10.  Prohibited Facilities.  The Issuer, solely by requiring the Borrower to 

enter into the Loan Agreement, the Regulatory Agreement and the Tax Certificate, shall assure 
that no portion of the proceeds of the Bond will be used to provide any airplane, skybox or 
other private luxury box, health club facility, facility primarily used for gambling, or store the 
principal business of which is the sale of alcoholic beverages for consumption off premises.  The 
Issuer, solely by requiring the Borrower to enter into the Loan Agreement, the Regulatory 
Agreement and the Tax Certificate, shall assure that no portion of the proceeds of the Bond will 
be used for an office unless the office is located on the premises of the facilities constituting the 
Project and unless not more than a de minimis amount of the functions to be performed at such 
office is not related to the day-to-day operations of the Project. 
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Section 6.11.  Use Covenant.  The Issuer, solely by requiring the Borrower to enter into 
the Loan Agreement, the Regulatory Agreement and the Tax Certificate, shall assure that the 
Bond will be treated as an obligation described in Section 142(d) of the Code by reason of the 
Bond meeting the requirements of Section 142(d) of the Code. 

 
Section 6.12.  Immunities and Limitations of Responsibility of Issuer.  The Issuer shall 

be entitled to the advice of counsel (who, except as otherwise provided, may be counsel for the 
Bondholder), and the Issuer shall be wholly protected as to action taken or omitted in good faith 
in reliance on such advice.  The Issuer may rely conclusively on any communication or other 
document furnished to it hereunder and reasonably believed by it to be genuine.  The Issuer 
shall not be liable for any action (a) taken by it in good faith and reasonably believed by it to be 
within its discretion or powers hereunder, or (b) in good faith omitted to be taken by it because 
such action was reasonably believed to be beyond its discretion or powers hereunder, or (c) 
taken by it pursuant to any direction or instruction by which it is governed hereunder, or (d) 
omitted to be taken by it by reason of the lack of any direction or instruction required hereby for 
such action; nor shall it be responsible for the consequences of any error of judgment reasonably 
made by it.  The Issuer shall in no event be liable for the application or misapplication of funds 
or for other acts or defaults by any person and shall be liable only for its willful misconduct.  
When any payment or consent or other action by it is called for hereby, it may defer such action 
pending receipt of such evidence (if any) as it may require in support thereof.  The Issuer shall 
not be required to take any remedial action (other than the giving of notice) unless indemnity in 
a form acceptable to the Issuer is furnished for any expense or liability to be incurred in 
connection with such remedial action.  The Issuer shall be entitled to reimbursement from the 
Borrower for its expenses reasonably incurred or advances reasonably made, with interest at the 
rate at which interest accrues from time to time on the Bond, in the exercise of its rights or the 
performance of its obligations hereunder or under any of the Loan Documents.  No permissive 
right or power to act which the Issuer may have shall be construed as a requirement to act; and 
no delay in the exercise of a right or power shall affect its subsequent exercise of the right or 
power.  The Borrower has indemnified the Issuer against certain acts and events as set forth in 
Section 4.01 of the Loan Agreement and Section 9 of the Regulatory Agreement.  Such 
indemnities shall survive payment of the Bond and discharge of this Indenture. 

 
Anything in this Indenture to the contrary notwithstanding, it is expressly understood 

by the parties to this Indenture that (a) the Issuer and the Trustee may rely exclusively on the 
truth and accuracy of any certificate, opinion, notice or other instrument furnished to the Issuer 
or the Trustee as to the existence of any fact or state of affairs, (b) the Issuer shall not be under 
any obligation under this Indenture to perform any record keeping or to provide any legal 
services, it being understood that such services shall be performed or caused to be performed 
by the Trustee or by the Bondowner Representative, and (c) none of the provisions of this 
Indenture shall require the Issuer or the Trustee to expend or risk its own funds or otherwise to 
incur financial liability in the performance of any of its duties or in the exercise of any of its 
rights or powers under this Indenture, unless it shall first have been adequately indemnified to 
its satisfaction against any costs, expenses and liability which it may incur as a result of taking 
such action. 

 
Section 6.13.  No Recourse.  No recourse under or upon any obligation, covenant or 

agreement contained in this Indenture or in the Bond shall be had against any officer, 
commissioner or employee (past, present or future) of the Issuer, either directly or through the 
Issuer or its governing body or otherwise, for the payment for or to the Issuer or any receiver 
thereof, or for or to the Holder of the Bond issued hereunder, or otherwise, of any sum that may 
be due and unpaid by the Issuer or its governing body upon the Bond.  Any and all personal 
liability of every nature whether at common law or in equity or by statute or by constitution or 
otherwise of any such officer, commissioner or employee, as such, to respond by reason of any 
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act of omission on his/her part or otherwise, for the payment for or to the Holder of the Bond 
issued hereunder or otherwise of any sum that may remain due and unpaid upon the Bond 
hereby secured is, by the acceptance hereof, expressly waived and released as a condition of 
and in consideration for the execution of the Indenture and the issuance of the Bond. 

 
Section 6.14.  Limitation of Liability of Issuer and Its Officers, Employees and Agents.  

No recourse under or upon any obligation, covenant, warranty or agreement contained in this 
Indenture or in the Bond, or under any judgment obtained against the Issuer, or the 
enforcement of any assessment, or any legal or equitable proceedings by virtue of any 
constitution or statute or otherwise, or under any circumstances under or independent of this 
Indenture, shall be had against any of the commissioners, officers, agents or employees of the 
Issuer, as such, past, present or future of the Issuer, either directly or through the Issuer or 
otherwise, for the payment for or to the Issuer or any receiver of the Issuer, or for or to the 
owner of the Bond, or otherwise, of any sum that may be due and unpaid by the Issuer upon 
the Bond.  Any and all personal liability of every nature whether at common law or in equity or 
by statute or by constitution or otherwise of any such commissioners, officer, agent or 
employee, as such, by reason of any act of omission on his or her part or otherwise, for the 
payment for or to the owners of the Bond or otherwise of any sum that may remain due and 
unpaid upon the Bond secured by this Indenture or any of them is, by the acceptance of the 
Bond, expressly waived and released as a condition of and in consideration for the execution of 
this Indenture and the issuance of the Bond.  Anything in this Indenture to the contrary 
notwithstanding, it is expressly understood by the parties to this Indenture that (a) the Issuer 
may rely exclusively on the truth and accuracy of any certificate, opinion, notice or other 
instrument furnished to the Issuer by the Trustee, the Borrower, the Bondowner Representative 
or any Bondholder as to the existence of any fact or state of affairs, (b) the Issuer shall not be 
under any obligation under this Indenture to perform any record keeping or to provide any 
legal services, it being understood that such services shall be performed or caused to be 
performed by the Trustee, the Bondowner Representative or by any Bondholder and (c) none of 
the provisions of this Indenture shall require the Issuer to expend or risk its own funds or 
otherwise to incur financial liability in the performance of any of its duties or in the exercise of 
any of its rights or powers under this Indenture, unless it shall first have been adequately 
indemnified to its satisfaction against any costs, expenses and liability which it may incur as a 
result of taking such action.  No recourse for the payment of any part of the principal of, 
premium, if any, or interest on the Bond or for the satisfaction of any liability arising from, 
founded upon or existing by reason of the issuance, purchase or ownership of the Bond shall be 
had against any officer, commissioner, agent or employee of the Issuer, as such, all such liability 
being expressly released and waived as a condition of and as a part of the consideration for the 
execution of this Indenture and the issuance of the Bond.  No covenant, stipulation, obligation 
or agreement of the Issuer contained in this Indenture shall be deemed to be a covenant, 
stipulation, obligation or agreement of any present or future commissioner, officer, agent or 
employee of the Issuer in other than that person’s official capacity.  No commissioner, officer, 
agent or employee of the Issuer shall be individually or personally liable for the payment of the 
principal or redemption price of or interest on the Bond or be subject to any personal liability or 
accountability by reason of the issuance of the Bond. 

 
ARTICLE VII 

 
DEFAULT 

 
Section 7.01.  Events of Default; Acceleration; Waiver of Default.  Each of the following 

events shall constitute an “Event of Default” hereunder (subject to the final paragraph of this 
Article VII): 
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(a) failure to pay interest on the Bond when due; 
 
(b) failure to pay the principal of the Bond on the date fixed for payment 

thereof, whether upon the maturity thereof or pursuant to Section 4.01 hereof; and 
 
(c) failure by the Issuer or the Borrower to perform or observe any other of 

the covenants, agreements or conditions on its part in this Indenture or in the Bond 
contained, and the continuation of such failure for a period of 30 days after written 
notice thereof, specifying such default and requiring the same to be remedied, shall have 
been given to the Issuer, the Borrower, the Investor Limited Partner and the Trustee by 
the Bondowner Representative. 
 
No default specified in (c) above shall constitute an Event of Default unless the Issuer or 

the Borrower shall have failed to correct such default within the applicable period; provided, 
however, that if the default shall be such that it cannot be corrected within such period, it shall 
not constitute an Event of Default if corrective action is instituted by the Issuer or the Borrower 
within the applicable period and diligently pursued until the default is corrected; and provided, 
further, that the time elapsed until completion of corrective action shall not exceed 60 days 
without the consent of the Bondowner Representative, which consent shall not be unreasonably 
withheld.  With regard to any alleged default concerning which notice is given to the Borrower 
under the provisions of (c) above, the Issuer hereby grants the Borrower full authority for the 
account of the Issuer to perform any covenant or obligation the non-performance of which is 
alleged in said notice to constitute a default in the name and stead of the Issuer with full power 
to do any and all things and acts to the same extent that the Issuer could do and perform any 
such things and acts and with power of substitution. 

 
Following the occurrence of an Event of Default, the Bondowner Representative may, (i) 

by notice in writing to the Trustee, the Issuer and the Borrower, declare the Outstanding 
principal of the Bond, and the interest accrued thereon, to be due and payable immediately, and 
upon any such declaration the same shall become and shall be immediately due and payable, 
anything in this Indenture or in the Bond contained to the contrary notwithstanding, and/or (ii) 
pursue and direct the Trustee to pursue such other remedies as are permitted under applicable 
law.  Upon any such declaration of acceleration, the Trustee, at the direction of the Bondowner 
Representative, shall fix a date for payment of the Bond. 

 
The preceding paragraph, however, is subject to the condition that if, at any time after 

the principal of the Bond shall have been so declared due and payable, and before any trustee’s 
sale or foreclosure sale shall have occurred or judgment or decree for the payment of the 
moneys due shall have been obtained or entered as hereinafter provided, there shall have been 
deposited with the Trustee a sum sufficient to pay all the principal of the Bond matured or 
required to be redeemed prior to such declaration and all matured installments of interest (if 
any) upon the Bond, with interest on such overdue installments of principal and prepayment 
premium, to the extent applicable, and the reasonable fees and expenses of the Trustee, its 
agents and counsel, and any and all other defaults actually known to a Responsible Officer of 
the Trustee (other than in the payment of principal of and interest on the Bond due and payable 
solely by reason of such declaration) shall have been made good or cured to the satisfaction of 
the Trustee or provision deemed by the Bondowner Representative to be adequate shall have 
been made therefor, then the Bondowner Representative, by written notice to the Issuer and the 
Trustee, may, on behalf of the holder of the Bond, rescind and annul such declaration and its 
consequences and waive such default; but no such rescission, annulment or waiver shall extend 
to or shall affect any subsequent default, or shall impair or exhaust any right or power 
consequent thereon. 
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Notwithstanding the foregoing, or anything else to the contrary herein, no default by the 
Borrower under the Loan Agreement shall constitute an event of default with respect to the 
Bond (including, without limitation, a failure to make any payment due with respect to the 
Bond as a consequence of the Borrower’s failure to make any payment due under the Loan 
Agreement).  The Issuer’s, Trustee’s, Borrowers’ and Bondowner Representative’s remedies 
with respect to a default under the Loan Documents shall be as set forth under the Loan 
Documents.  Notwithstanding the foregoing, the Bondowner Representative may, upon the 
acceleration of the Borrower’s obligations under the Loan Documents, direct the Trustee to 
accelerate the maturity of the Bond and apply any funds available hereunder for such purpose 
as provided herein (after paying the fees and expenses of the Trustee and the Issuer).  Any Bond 
remaining outstanding shall be deemed paid upon transfer, to or at the direction of the 
Bondowner Representative, of the Loan Documents and all security therefor free and clear of 
the lien of this Indenture. 

 
The Investor Limited Partner shall be entitled to cure any Event of Default hereunder 

within the time frame provided to the Borrower hereunder.  The Issuer and the Trustee agree 
that cure of any default or Event of Default made or tendered by the Investor Limited Partner 
shall be deemed to be a cure by the Borrower and shall be accepted or rejected on the same basis 
as if made or tendered by the Borrower. 

 
Section 7.02.  Institution of Legal Proceedings by Bondowner Representative.  If one 

or more of the Events of Default shall occur, the Bondowner Representative in its discretion 
may proceed to protect or enforce its rights or the rights of the holder of the Bond under the Act 
or under this Indenture, the Note and/or the Loan Agreement, by a suit in equity or action at 
law, either for the specific performance of any covenant or agreement contained herein or 
therein, or in aid of the execution of any power herein or therein granted, or by mandamus or 
other appropriate proceeding for the enforcement of any other legal or equitable remedy as the 
Bondowner Representative shall deem most effectual in support of any of its rights or duties 
hereunder. 

 
Section 7.03.  Application of Moneys Collected by Bondowner Representative.  Any 

moneys collected by the Bondowner Representative and the Trustee pursuant to Section 7.02 
shall be deposited with the Trustee and applied in the order following, at the date or dates fixed 
by the Bondowner Representative with written notice to the Trustee and, in the case of 
distribution of such moneys on account of principal (or premium, if any) or interest, upon 
presentation of the Bond and stamping thereon the payment, if only partially paid, and upon 
surrender thereof, if fully paid: 

 
First: For payment of all amounts due to the Bondowner Representative and to 

Trustee under Section 8.06. 
 
Second: For deposit in the Bond Fund to be applied to payment of the principal of the 

Bond then due and unpaid and interest thereon with application as between 
principal and interest as the Bondowner Representative shall determine in its 
sole discretion. 

 
Third: For payment of all other amounts due from the Borrower to any person 

hereunder or under the Loan Agreement, the Note or the other Loan 
Documents. 

 
Fourth:  To the Borrower. 
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Section 7.04.  Effect of Delay or Omission to Pursue Remedy.  No delay or omission of 
the Trustee, Bondowner Representative or of any holder of the Bond to exercise any right or 
power arising from any default shall impair any such right or power or shall be construed to be 
a waiver of any such default or acquiescence therein, and every power and remedy given by 
this Article VII to the Trustee, Bondowner Representative or to the holder of the Bond may be 
exercised from time to time and as often as shall be deemed by the Bondowner Representative 
expedient.  In case the Bondowner Representative shall have proceeded to enforce any right 
under this Indenture, and such proceedings shall have been discontinued or abandoned 
because of waiver or for any other reason, or shall have been determined adversely to the 
Bondowner Representative, then and in every such case the Issuer, the Trustee, the Bondowner 
Representative and the holder of the Bond, severally and respectively, shall be restored to their 
former positions and rights hereunder in respect to the Trust Estate; and all remedies, rights 
and powers of the Issuer, the Trustee, the Bondowner Representative and the holder of the 
Bond shall continue as though no such proceedings had been taken. 

 
Section 7.05.  Remedies Cumulative.  No remedy herein conferred upon or reserved to 

the Trustee, Bondowner Representative or to any holder of the Bond hereunder is intended to 
be exclusive of any other remedy, but each and every such remedy shall be cumulative and 
shall be in addition to every other remedy given hereunder or now or hereafter existing at law 
or in equity. 

 
Section 7.06.  Covenant to Pay Bond in Event of Default.  The Issuer covenants that, 

upon the happening of any Event of Default, the Issuer will pay to the Trustee upon demand, 
but only out of Revenues and subject to all the limitations on liability of the Issuer set forth 
herein, for the benefit of the holder of the Bond, the whole amount then due and payable 
thereon (by declaration or otherwise) for interest or for principal, or both, as the case may be, 
and all other sums which may be due hereunder or secured hereby, including reasonable 
compensation to the Trustee, the Bondowner Representative, their agents and counsel, and any 
expenses or liabilities incurred by the Trustee or Bondowner Representative hereunder.  In case 
the Issuer shall fail to pay the same forthwith upon such demand, the Trustee, at the direction of 
the Bondowner Representative, as trustee of an express trust, and upon being indemnified by 
the Bondholder to its satisfaction, shall institute proceedings at law or in equity in any court of 
competent jurisdiction to recover judgment for the whole amount due and unpaid, together 
with costs and reasonable attorneys’ fees, subject, however, to the condition that such judgment, 
if any, shall be limited to, and payable solely out of Revenues and any other assets pledged, 
transferred or assigned to the Trustee under Section 5.01 as herein provided and not otherwise.  
The Bondowner Representative shall be entitled to recover such judgment as aforesaid, either 
before or after or during the pendency of any proceedings for the enforcement of this Indenture, 
and the right of the Bondowner Representative to recover such judgment shall not be affected 
by the exercise of any other right, power or remedy for the enforcement of the provisions of this 
Indenture. 

 
Section 7.07.  Bondowner Representative Appointed Agent for Bondholder.  The 

Bondowner Representative is hereby appointed the agent of the holder of the Bond Outstanding 
hereunder for the purpose of filing any claims relating to the Bond. 

 
Section 7.08.  Power of Bondowner Representative to Control Proceedings.  

Notwithstanding any other provision of this Indenture, the Bondowner Representative shall 
have exclusive control of the remedies set forth herein upon an Event of Default.  In the event 
that the Bondowner Representative, upon the happening of an Event of Default, shall have 
taken any action, by judicial proceedings or otherwise, pursuant to its duties hereunder, it shall 
have full power, in the exercise of its sole discretion for the best interests of the holder of the 
Bond, with respect to the continuance, discontinuance, withdrawal, compromise, settlement or 
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other disposal of such action.  The Trustee shall, upon receipt of acceptable indemnity as 
provided in Section 8.01(d) and the written direction of the Bondowner Representative, take 
such actions as shall be contained in such direction to enforce the Deed of Trust and other Loan 
Documents in accordance with applicable law. 

 
Section 7.09.  Limitation on Bondholder’s Right to Sue.  No holder of any Bond issued 

hereunder shall have the right to institute any suit, action or proceeding at law or in equity, for 
any remedy under or upon this Indenture, except through the actions of the Bondowner 
Representative.  However, the right of the holder of the Bond to receive payment of the 
principal of (and premium, if any) and interest on such Bond out of Revenues, as herein and 
therein provided, on and after the respective due dates expressed in such Bond shall not be 
impaired or affected without the consent of such holder, notwithstanding the foregoing 
provisions of this Section or any other provision of this Indenture. 

 
Section 7.10.  Limitation of Liability to Revenues.  Notwithstanding anything in this 

Indenture contained, the Issuer shall not be required to advance any moneys derived from the 
proceeds of taxes collected by the Issuer, by the State of California or by any political 
subdivision thereof or from any source of income of any of the foregoing other than the 
Revenues for any of the purposes mentioned in this Indenture, whether for the payment of the 
principal of or interest on the Bond or for any other purpose of this Indenture.  The Bond is a 
limited obligation of the Issuer, and is payable from and secured by the Trust Estate and the 
Revenues only. 

 
ARTICLE VIII 

 
THE TRUSTEE AND AGENTS 

 
Section 8.01.  Duties, Immunities and Liabilities of Trustee.  In consideration of the 

recitals hereinabove set forth and for other valuable consideration, the Issuer hereby agrees to 
employ the Trustee (at the expense of the Borrower) to receive, hold, invest and disburse the 
moneys received pursuant to the Loan Agreement for credit to the various funds and accounts 
established by this Indenture; to authenticate, deliver and transfer the Bond; and to apply and 
disburse the payments received from the Borrower pursuant to the Loan Agreement to the 
owner of the Bond; and to perform certain other functions; all as herein provided and subject to 
the terms and conditions of this Indenture.  The Trustee shall perform such duties and only 
such duties as are specifically set forth in this Indenture and no additional covenants or duties 
of the Trustee shall be implied in this Indenture.  The Trustee is authorized and directed to enter 
into the Loan Documents to which it is a party, solely in its capacity as Trustee. 

 
No provision of this Indenture shall be construed to relieve the Trustee from liability for 

its own negligent action or its own negligent failure to act, except that: 
 

(a) The duties and obligations of the Trustee shall be determined solely by 
the express provisions of this Indenture, the Trustee shall not be liable except for the 
performance of such duties and obligations as are specifically set forth in this Indenture, 
and no implied covenants or obligations shall be read into this Indenture against the 
Trustee; and in the absence of bad faith on the part of the Trustee, the Trustee may 
conclusively rely, as to the truth of the statements and the correctness of the opinions 
expressed therein, upon any certificate or opinion furnished to the Trustee conforming 
to the requirements of this Indenture; 

 
(b) At all times (i) the Trustee shall not be liable for any act or omission 

unless the Trustee or its agent was negligent or engaged in willful misconduct; and (ii) 
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the Trustee shall not be liable with respect to any action taken or omitted to be taken by 
it in good faith in accordance with the written direction of the Issuer, accompanied by an 
opinion of Bond Counsel as provided herein, or in accordance with the directions of the 
Bondowner Representative or in accordance with the directions of the holder of the 
Bond relating to the time, method and place of conducting any proceeding for any 
remedy available to the Trustee, or exercising any trust or power conferred upon the 
Trustee under this Indenture; 

 
(c) The Trustee shall not be required to take notice or be deemed to have 

notice of (i) any default hereunder or under the Loan Agreement, except defaults under 
Section 7.01(a) or (b) hereof, unless a Responsible Officer of the Trustee shall be 
specifically notified in writing of such default by the Issuer, the Bondowner 
Representative or the owner of the Bond, or (ii) any default under the Regulatory 
Agreement unless a Responsible Officer of the Trustee shall be specifically notified in 
writing of such default by the Issuer; 

 
(d) Before taking any action under the Regulatory Agreement, Article VII 

hereof or this Section at the request or direction of the Bondholder or the Bondowner 
Representative, the Trustee may require that a satisfactory indemnity be furnished by 
the Bondholder, for the reimbursement of all expenses to which it may be put and to 
protect it against all liability, except liability which is adjudicated to have resulted from 
its negligence or willful misconduct in connection with any action so taken; 

 
(e) Upon any application or request by the Issuer or the Bondowner 

Representative to the Trustee to take any action under any provision of this Indenture or 
the Regulatory Agreement, the Issuer or Bondowner Representative, as applicable, shall 
furnish to the Trustee a certificate stating that all conditions precedent, if any, provided 
for in this Indenture relating to the proposed action have been complied with, and an 
Opinion of Counsel stating that in the opinion of such counsel all such conditions 
precedent, if any, have been complied with, except that in the case of any such 
application or request as to which the furnishing of such documents is specifically 
required by any provision of this Indenture relating to such particular application or 
request, no additional certificate or opinion need be furnished; 

 
(f) The Trustee may execute any of the powers hereunder or perform any 

duties hereunder either directly or through agents or attorneys; 
 
(g) Neither the Issuer nor the Borrower shall be deemed to be agents of the 

Trustee for any purpose, and the Trustee shall not be liable for any noncompliance of 
any of them in connection with their respective duties hereunder or in connection with 
the transactions contemplated hereby; 

 
(h) The Trustee shall be entitled to rely upon telephonic notice for all 

purposes whatsoever so long as the Trustee reasonably believes such telephonic notice 
has been given by a person authorized to give such notice; 

 
(i) The immunities extended to the Trustee also extend to its directors, 

officers and employees; 
 
(j) Under no circumstances shall the Trustee be liable in its individual 

capacity for the obligations evidenced by the Bond, it being the sole obligation of the 
Trustee to administer, for the benefit of the Bondholder, the various funds and accounts 
established hereunder and to maintain the Bond register; 
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(k) No permissive power, right or remedy conferred upon the Trustee 

hereunder shall be construed to impose a duty to exercise such power, right or remedy; 
 
(l) The Trustee shall not be liable for any action taken or not taken by it in 

accordance with the written direction of the holder of the Bond or the Bondowner 
Representative related to the exercise of any right, power or remedy available to the 
Trustee; 

 
(m) The Trustee shall have no duty to review any financial statements or 

budgets filed with it by the Borrower under the Loan Agreement; 
 
(n) The Trustee acknowledges that Borrower has an obligation to pay certain 

fees to the Issuer pursuant to Section 7(a) of the Regulatory Agreement.  The Trustee 
further acknowledges that in order to preserve the tax-exempt status of interest on the 
Bond, the Borrower must comply with requirements for rebate of excess investment 
earnings to the federal government to the extent applicable.  The Trustee agrees to use 
commercially reasonable efforts to send the Borrower a notification or reminder of:  (i) 
its payment obligations under said Section 7(a) of the Regulatory Agreement 30 days 
preceding each annual payment date therefor, and (ii) the Borrower’s obligation to make 
payments to the Rebate Fund as provided herein; and 

 
(o) The Trustee shall not be considered in breach of or in default in its 

obligations hereunder or progress in respect thereto in the event of enforced delay 
(“unavoidable delay”) in the performance of such obligations due to unforeseeable 
causes beyond its control and without its fault or negligence, including, but not limited 
to, Acts of God or of the public enemy or terrorists, acts of a government, acts of the 
other party, fires, floods, epidemics, quarantine restrictions, strikes, freight embargoes, 
earthquakes, explosion, mob violence, riot, inability to procure or general sabotage or 
rationing of labor, equipment, facilities, sources of energy, material or supplies in the 
open market, litigation or arbitration involving a party or others relating to zoning or 
other governmental action or inaction pertaining to the project, malicious mischief, 
condemnation, and unusually severe weather or delays of suppliers or subcontractors 
due to such causes or any similar event and/or occurrences beyond the control of the 
Trustee. 
 
None of the provisions contained in this Indenture shall require the Trustee to expend or 

risk its own funds or otherwise incur individual financial liability in the performance of any of 
its duties as Trustee or in the exercise of any of its rights or powers as Trustee.  Whether or not 
therein expressly so provided, every provision of this Indenture, the Loan Agreement, the 
Regulatory Agreement or any other document relating to the conduct, powers or duties of, or 
affecting the liability of, or affording protection to, the Trustee shall be subject to the provisions 
of this Article VIII. 

 
Section 8.02.  Right of Trustee to Rely Upon Documents, Etc.  Except as otherwise 

provided in Section 8.01: 
 

(a) The Trustee may rely and shall be protected in acting or refraining from 
acting upon any resolution, certificate, statement, instrument, opinion, report, notice, 
request, consent, order, facsimile transmission, electronic mail, demand, direction, 
election, requisition, bond or other paper or document reasonably believed by it to be 
genuine and to have been signed and presented by the proper party or parties; 
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(b) Any consent, demand, direction, election, notice, order or request of the 
Issuer mentioned herein shall be sufficiently evidenced by a Written Consent, Written 
Demand, Written Direction, Written Election, Written Notice, Written Order or Written 
Request of the Issuer, and any resolution of the Issuer may be evidenced to the Trustee 
by a Certified Resolution; 

 
(c) The Trustee may consult with counsel (who may be counsel for the 

Issuer, counsel for the Trustee or Bond Counsel) and the opinion of such counsel shall be 
full and complete authorization and protection in respect of any action taken or suffered 
by it hereunder in good faith and in accordance with the opinion of such counsel; 

 
(d) Whenever in the administration of this Indenture the Trustee shall deem 

it necessary or desirable that a matter be proved or established prior to taking or 
suffering any action hereunder, such matter (unless other evidence in respect thereof be 
herein specifically prescribed) may, in the absence of negligence or bad faith on the part 
of the Trustee, be deemed to be conclusively proved and established by a Certificate of 
the Issuer or a certificate of the Bondowner Representative; and such Certificate of the 
Issuer or a certificate of the Bondowner Representative shall, in the absence of 
negligence or bad faith on the part of the Trustee, be full warrant to the Trustee for any 
action taken or suffered by it under the provisions of this Indenture upon the faith 
thereof; 

 
(e) The Trustee shall not be bound to make any investigation into the facts or 

matters stated in any resolution, certificate, statement, instrument, opinion, report, 
notice, request, direction, consent, order, bond, debenture or other paper or document, 
but the Trustee, in its discretion, may make such further inquiry or investigation into 
such facts or matters as it may see fit; and 

 
(f) The Trustee agrees to accept and act upon facsimile transmission of 

written instructions and/or directions pursuant to this Indenture provided, however, 
that:  (i) subsequent to such facsimile transmission of written instructions and/or 
directions the Trustee shall forthwith receive the originally executed instructions and/or 
directions, (ii) such originally executed instructions and/or directions shall be signed by 
a person as may be designated and authorized to sign for the party signing such 
instructions and/or directions, and (iii) the Trustee shall have received a current 
incumbency certificate containing the specimen signature of such designated person. 
 
Section 8.03.  Trustee Not Responsible for Recitals.  The recitals contained herein and 

in the Bond shall be taken as the statements of the Issuer, and the Trustee assumes no 
responsibility for the correctness of the same or for the correctness of the recitals in the Loan 
Agreement or the Regulatory Agreement.  The Trustee shall have no responsibility with respect 
to any information, statement or recital in any offering memorandum or other disclosure 
material prepared or distributed with respect to the Bond.  The Trustee makes no 
representations as to the value or condition of any assets pledged or assigned as security for the 
Bond, or as to the right, title or interest of the Issuer therein, or as to the security provided 
thereby or by this Indenture, the Loan Agreement or the Deed of Trust, or as to the compliance 
of the Project with the Act, or as to the tax-exempt status of the interest on the Bond, or as to the 
technical or financial feasibility of the Project, or as to the validity or sufficiency of this 
Indenture as an instrument of the Issuer or of the Bond as an obligation of the Issuer.  The 
Trustee shall not be accountable for the use or application of the proceeds of the Bond by the 
Issuer or the Borrower or their agents. 
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Section 8.04.  Intervention by Trustee.  Subject to Section 7.08 hereof, the Trustee may 
intervene on behalf of the owner of the Bond in any judicial proceeding to which the Issuer or 
Bondowner Representative is a party and which, in the opinion of the Trustee and its counsel, 
has a substantial bearing on the interests of the owner of the Bond and, subject to the provisions 
of Section 8.01(d), shall do so if requested in writing by the owner of the Bond or the 
Bondowner Representative. 

 
Section 8.05.  Moneys Received by Trustee to be Held in Trust.  All moneys received 

by the Trustee shall, until used or applied as herein provided, be held in trust for the purposes 
for which they were received, but need not be segregated from other funds except to the extent 
required by law or as otherwise provided herein.  The Trustee shall be under no liability for 
interest on any moneys received by it hereunder except such as it may agree with the Issuer to 
pay thereon. 

 
Section 8.06.  Compensation and Indemnification of Trustee, Bondowner 

Representative and Agents. 
 
(a) The Bondowner Representative and the Trustee shall be entitled to receive 

compensation from the Borrower for their services as Bondowner Representative and Trustee, 
respectively, as provided in Section 2.06 of the Loan Agreement, and shall be indemnified by 
the Borrower as provided in Section 4.01 of the Loan Agreement. The Bondowner 
Representative and the Trustee each acknowledges and agrees that, unless otherwise agreed to 
in writing by the Issuer, the Issuer shall not be responsible for the fees and expenses of the 
Bondowner Representative and the Trustee, and is providing no indemnification to the 
Bondowner Representative and the Trustee. 

 
(b) If any property, other than cash, shall at any time be held by the Bondowner 

Representative or the Trustee subject to this Indenture, or any supplemental indenture as 
security for the Bond, the Bondowner Representative or the Trustee, if and to the extent 
authorized by a receivership, bankruptcy or other court of competent jurisdiction or by the 
instrument subjecting such property to the provisions of this Indenture as such security for the 
Bond, shall be entitled to but not obligated to make advances for the purpose of preserving such 
property or of discharging tax liens or other prior liens or encumbrances thereon.  The rights of 
the Bondowner Representative and the Trustee to compensation for services and to payment or 
reimbursement for expenses, disbursements, liabilities and advances shall have and each of the 
Bondowner Representative and Trustee is hereby granted a lien and a security interest prior to 
the Bond in respect of all property and funds held or collected by the Bondowner 
Representative or the Trustee as such, except funds held in trust by the Bondowner 
Representative or the Trustee for the benefit of the holder of the Bond, which amounts shall be 
held solely for the benefit of the Bondholder and used only for the payment of principal of and 
premium, if any, and interest on the Bond.  The Bondowner Representative’s and the Trustee’s 
rights to immunities, indemnities and protection from liability hereunder and their rights to 
payment of their fees and expenses shall survive such Bondowner Representative’s and the 
Trustee’s resignation or removal and final payment of the Bond. 

 
Section 8.07.  Qualifications of Trustee.  There shall at all times be a trustee hereunder, 

which shall be a corporation, banking association or trust company, in each case having trust 
powers, doing business and having a corporate trust office in California and shall: 

 
(a) either (i) have a combined capital and surplus of at least $50,000,000 and 

be subject to supervision or examination by federal or state authority or (ii) be a wholly-
owned subsidiary of a bank, trust company or bank holding company meeting on an 
aggregate basis the tests set out in clause (i) and 



-33- 

 
(b) be able to comply with the terms and conditions of this Indenture, 

including, without limitation, Sections 8.10 through 8.13 hereof, and to comply with the 
terms of the Loan Agreement applicable thereto. 
 
If such corporation, banking association, or trust company publishes reports of 

conditions at least annually, pursuant to law or to the requirements of any supervising or 
examining authority above referred to, then for the purposes of this Section the combined 
capital and surplus of such corporation, banking association or trust company shall be deemed 
to be its combined capital and surplus as set forth in its most recent report of condition so 
published.  In case at any time the Trustee shall cease to be eligible in accordance with the 
provisions of this Section, the Trustee shall resign immediately in the manner and with the 
effect specified in Section 8.08(b) below. 

 
Section 8.08.  Removal, Resignation and Appointment of Successor Trustee. 
 
(a) Removal of Trustee.  The Issuer may remove the Trustee at any time unless an 

Event of Default occurs and is then continuing, and shall remove the Trustee if at any time 
requested to do so by an instrument or concurrent instruments in writing signed by the holder 
of  the Bond (or its attorney duly authorized in writing) or the Bondowner Representative or if 
at any time the Trustee shall cease to be eligible in accordance with Section 8.07 hereof, or shall 
become incapable of acting, or shall be adjudged bankrupt or insolvent, or a receiver of the 
Trustee or its property shall be appointed, or any public officer shall take control or charge of 
the Trustee or of its property or any substantial portion thereof or affairs for the purpose of 
rehabilitation, conservation or liquidation, in each case by giving written notice of such removal 
to the Trustee and thereupon the Borrower shall appoint a successor Trustee by an instrument 
in writing.  Any successor Trustee appointed by the Borrower under this Section 8.08 shall be 
subject to the approval of the Bondowner Representative and the Issuer, which approval shall 
not unreasonably be withheld or delayed. 

 
(b) Resignation of Trustee.  The Trustee may at any time resign by giving written 

notice of such resignation by first class mail, postage prepaid, to the Issuer and to the 
Bondholder.  Upon receiving such notice of resignation, the Borrower shall appoint a successor 
Trustee by an instrument in writing with the written consent of the Bondowner Representative 
and the Issuer.  The Trustee shall not be relieved of its duties until such successor Trustee has 
accepted appointment. 

 
(c) Appointment of Successor Trustee.  Any removal or resignation of the Trustee 

and appointment of a successor Trustee shall become effective upon the acceptance of 
appointment of the successor Trustee; provided, however, that under any circumstances the 
successor Trustee shall be qualified as provided in Section 8.07.  If no qualified successor 
Trustee shall have been appointed and have accepted appointment within 45 days following 
giving notice of removal or notice of resignation as aforesaid, the resigning Trustee or the 
Bondholder may at the expense of the Borrower petition any court of competent jurisdiction for 
the appointment of a successor Trustee, and such court may thereupon, after such notice (if any) 
as it may deem proper, appoint such successor Trustee.  Any successor Trustee appointed 
under this Indenture shall signify its acceptance of such appointment by executing and 
delivering to the Issuer, the Bondowner Representative, the Borrower and its predecessor 
Trustee a written acceptance thereof, and to the predecessor Trustee an instrument 
indemnifying the predecessor Trustee for any costs or claims arising during the time the 
successor Trustee serves as Trustee hereunder, and such successor Trustee, without any further 
act, deed or conveyance, shall become vested with all the moneys, estates, properties, rights, 
powers, trusts, duties and obligations of such predecessor Trustee, with like effect as if 



-34- 

originally named Trustee herein; but, nevertheless at the written request of the Issuer or the 
request of the successor Trustee, such predecessor Trustee shall execute and deliver any and all 
instruments of conveyance, including a quitclaim deed, and further assurance and do such 
other things as may reasonably be required for more fully and certainly vesting in and 
confirming to such successor Trustee all the right, title and interest of such predecessor Trustee 
in and to any property held by it under this Indenture and shall pay over, transfer, assign and 
deliver to the successor Trustee any money or other property subject to the trust and conditions 
herein set forth.  Upon request of the successor Trustee, the Issuer shall execute and deliver any 
and all instruments as may be reasonably required for more fully and certainly vesting in and 
confirming to such successor Trustee moneys, estates, properties, rights, powers, trusts, duties 
and obligations.  Upon acceptance of appointment by a successor Trustee as provided in this 
subsection, the Issuer shall mail or cause the successor Trustee to mail, by first class mail, 
postage prepaid, a notice of the succession of such Trustee to the trusts hereunder to the 
Bondholder at the address shown on the registration books.  If the Issuer fails to mail such 
notice within 15 days after acceptance of appointment by the successor Trustee, the successor 
Trustee shall cause such notice to be mailed at the expense of the Issuer. 

 
Section 8.09.  Merger or Consolidation of Trustee.  Any corporation or association into 

which the Trustee may be merged or with which it may be consolidated, or any corporation or 
association resulting from any merger or consolidation to which the Trustee shall be a party, or 
any corporation or association succeeding to the corporate trust business of the Trustee, shall be 
the successor of the Trustee hereunder without the execution or filing of any paper or any 
further act on the part of any of the parties hereto, anything herein to the contrary 
notwithstanding, provided that such successor Trustee shall be eligible under the provisions of 
the first sentence of Section 8.07. 

 
Section 8.10.  Compliance with Laws.  The Trustee shall keep itself fully informed of all 

State, and federal laws in any manner affecting its performance under this Indenture, and must 
at all times comply with all applicable laws as they may be amended from time to time. 

 
Section 8.11.  Proprietary or Confidential Information of the Issuer.  The Trustee 

understands and agrees that, in the performance of the work or services under this Indenture or 
in contemplation thereof, the Trustee may have access to private or confidential information 
which may be owned or controlled by the Issuer and that such information may contain 
proprietary or confidential details, the disclosure of which to third parties may be damaging to 
the Issuer.  The Trustee agrees that all information disclosed by the Issuer to the Trustee shall be 
held in confidence and used only in performance of this Indenture.  The Trustee shall exercise 
the same standard of care to protect such information as a reasonably prudent contractor would 
use to protect its own proprietary data. 

 
Section 8.12.  Audit and Inspection of Records.  The Trustee agrees to maintain and 

make available to the Issuer, during regular business hours, accurate books and accounting 
records relating to its work under this Indenture.  The Trustee will permit the Issuer to audit, 
examine and make excerpts and transcripts from such books and records, and to make audits of 
all invoices, materials, payrolls, records or personnel and other data related to all other matters 
covered by this Indenture, whether funded in whole or in part under this Indenture.  The 
Trustee shall maintain such data and records in an accessible location and condition for a period 
of not less than five years after final payment under this Indenture or until after final audit has 
been resolved, whichever is later. 

 
Section 8.13.  Paying Agents.  The Trustee, with the written approval of the Issuer and 

the Bondowner Representative, may appoint and at all times have one or more paying agents in 
such place or places as the Trustee may designate, for the payment of the principal of, and the 
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interest (and premium, if any) on, the Bond.  It shall be the duty of the Trustee to make such 
arrangements with any such paying agent as may be necessary and feasible to assure, to the 
extent of the moneys held by the Trustee for such payment, the availability of funds for the 
prompt payment of the principal of and interest and premium, if any, on the Bond presented at 
either place of payment.  The paying agent initially appointed hereunder is the Trustee. 

 
ARTICLE IX 

 
MODIFICATION OF INDENTURE 

 
Section 9.01.  Modification of Indenture.  The Issuer and the Trustee, with the prior 

written consent of the Bondowner Representative, may from time to time and at any time enter 
into an indenture or indentures supplemental hereto for the purpose of adding any provisions 
to or changing in any manner or eliminating any of the provisions of this Indenture or of any 
supplemental indenture.  The Bondowner Representative may, if it so elects, direct the Trustee 
to join with the Issuer in the execution of such supplemental indenture, unless such 
supplemental indenture affects the rights or obligations of the Borrower or any general partner 
or limited partner of the Borrower hereunder or under the Loan Agreement or any other 
document, in which case the Issuer, Trustee and Bondowner Representative may enter into such 
supplemental indenture only if the Bondowner Representative has received the Borrower’s, or 
such general partner’s or limited partner’s, as applicable, written consent thereto. 

 
Promptly after the execution by the Issuer, the Trustee and the Bondowner 

Representative of any supplemental indenture pursuant to the provisions of this Section, if the 
Bondowner Representative is not the sole owner of the Bond then Outstanding, the Trustee 
shall give the Bondowner, by first class mail, a notice setting forth in general terms the 
substance of such supplemental indenture.  Any failure of the Trustee to give such notice, or 
any defect therein, shall not, however, in any way impair or affect the validity of any such 
supplemental indenture. 

 
Section 9.02.  Effect of Supplemental Indenture.  Upon the execution of any 

supplemental indenture pursuant to the provisions of this Article IX, this Indenture shall be 
deemed to be modified and amended in accordance therewith, and the respective rights, duties 
and obligations under this Indenture of the Issuer, the Trustee, the Bondowner Representative 
and the holder of the Bond shall thereafter be determined, exercised and enforced hereunder 
subject in all respects to such modifications and amendments, and all the terms and conditions 
of any such supplemental indenture shall be part of the terms and conditions of this Indenture 
for any and all purposes. 

 
Section 9.03.  Opinion of Counsel as to Supplemental Indenture.  Subject to the 

provisions of Section 8.01, the Trustee and the Bondowner Representative shall be entitled to 
receive, and shall be fully protected in relying upon, an Opinion of Counsel as conclusive 
evidence that any supplemental indenture executed pursuant to the provisions of this Article IX 
is authorized and permitted by this Indenture. 

 
Section 9.04.  Notation of Modification on Bond; Preparation of New Bond.  A Bond 

authenticated and delivered after the execution of any supplemental indenture pursuant to the 
provisions of this Article IX may bear a notation, in form approved by the Bondowner 
Representative and the Issuer as to any matter provided for in such supplemental indenture, 
and if such supplemental indenture shall so provide, a new Bond, so modified as to conform, in 
the opinion of the Bondowner Representative and the Issuer, to any modification of this 
Indenture contained in any such supplemental indenture, may be prepared and executed by the 
Issuer and authenticated by the Trustee and delivered without cost to the holder of the Bond 
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then Outstanding, upon surrender for cancellation of such Bond in equal aggregate principal 
amounts. 

 
ARTICLE X 

 
DEFEASANCE 

 
Section 10.01.  Discharge of Indenture.  If the entire indebtedness on the Bond 

Outstanding shall be paid and discharged in any one or more of the following ways: 
 

(a) by the payment of the principal of (including redemption premium, if 
any) and interest on the Bond Outstanding; or 

 
(b) by the delivery to the Trustee, for cancellation by it, of the Bond 

Outstanding; 
 

and if all other sums payable hereunder by the Issuer shall be paid and discharged, then and in 
that case this Indenture shall cease, terminate and become null and void, and the Trustee shall 
forthwith execute proper instruments acknowledging satisfaction of and discharging this 
Indenture.  The fees, expenses and charges of the Trustee (including reasonable counsel fees) 
must be paid in order to effect such discharge.  The satisfaction and discharge of this Indenture 
shall be without prejudice to the rights of the Trustee to charge and be reimbursed by the 
Borrower for any expenditures which it may thereafter incur in connection herewith.  Following 
such discharge and payment and payment of any amounts owed to:  (i) the Issuer, Trustee or 
Bondowner Representative under the Regulatory Agreement or any Loan Document; and (ii) 
the United States of America pursuant to Section 6.07 hereof, any funds remaining on deposit 
herein shall be disbursed to the Borrower. 

 
The Issuer or the Borrower may at any time surrender to the Trustee for cancellation by 

it the Bond previously authenticated and delivered which the Issuer or the Borrower lawfully 
may have acquired in any manner whatsoever, and the Bond upon such surrender and 
cancellation shall be deemed to be paid and retired. 

 
Section 10.02.  Payment of Bond after Discharge of Indenture.  Notwithstanding any 

provisions of this Indenture, any moneys deposited with the Trustee or any paying agent in 
trust for the payment of the principal of, or interest or premium on, the Bond remaining 
unclaimed for two years after the principal of  the Outstanding Bond has become due and 
payable (whether at maturity or upon call for redemption or by declaration as provided in this 
Indenture), shall then be paid to the Borrower, and the holder of such Bond shall thereafter be 
entitled to look only to the Borrower for payment thereof, and only to the extent of the amount 
so paid to the Borrower, and all liability of the Trustee or any paying agent with respect to such 
moneys shall thereupon cease.  In the event of the payment of any such moneys to the Borrower 
as aforesaid, the holder of the Bond in respect of which such moneys were deposited shall 
thereafter be deemed to be unsecured creditors of the Borrower for amounts equivalent to the 
respective amounts deposited for the payment of the Bond and so paid to the Borrower 
(without interest thereon). 

 
ARTICLE XI 

 
MISCELLANEOUS 

 
Section 11.01.  Successors of the Issuer.  All the covenants, stipulations, promises and 

agreements contained in this Indenture, by or on behalf of the Issuer, shall bind and inure to the 
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benefit of its successors and assigns, whether so expressed or not.  If any of the powers or duties 
of the Issuer shall hereafter be transferred by any law of the State, and if such transfer shall 
relate to any matter or thing permitted or required to be done under this Indenture by the 
Issuer, then the body or official who shall succeed to such powers or duties shall act and be 
obligated in the place and stead of the Issuer as in this Indenture provided. 

 
Section 11.02.  Limitation of Rights to Parties and Bondholder.  Nothing in this 

Indenture or in the Bond expressed or implied is intended or shall be construed to give to any 
person other than the Issuer, the Trustee, the Bondowner Representative, the Borrower and the 
holder of the Bond issued hereunder any legal or equitable right, remedy or claim under or in 
respect of this Indenture or any covenant, condition or provision therein or herein contained; 
and all such covenants, conditions and provisions are and shall be held to be for the sole and 
exclusive benefit of the Issuer, the Trustee, the Bondowner Representative, the Borrower and 
the holder of the Bond issued hereunder. 

 
Section 11.03.  Waiver of Notice.  Whenever in this Indenture the giving of notice by 

mail or otherwise is required, the giving of such notice may be waived in writing by the person 
entitled to receive such notice and in any such case the giving or receipt of such notice shall not 
be a condition precedent to the validity of any action taken in reliance upon such waiver. 

 
Section 11.04.  Destruction of the Bond.  Whenever in this Indenture provision is made 

for the cancellation by the Trustee and the delivery to the Issuer of the Bond, the Trustee may, 
in lieu of such cancellation and delivery, destroy the Bond and deliver a certificate of such 
destruction to the Issuer. 

 
Section 11.05.  Separability of Invalid Provisions.  In case any one or more of the 

provisions contained in this Indenture or in the Bond shall for any reason be held to be invalid, 
illegal or unenforceable in any respect, such invalidity, illegality or unenforceability shall not 
affect any other provision of this Indenture, but this Indenture shall be construed as if such 
invalid or illegal or unenforceable provision had never been contained herein. 

 
Section 11.06.  Notices.  It shall be sufficient service of any notice, request, demand or 

other paper on the Issuer, the Trustee, the Bondowner Representative, or the Borrower if the 
same shall, except as otherwise provided herein, be duly mailed by first class mail, postage 
prepaid, or given by telephone or telecopier and confirmed by such mail, and to the other 
parties and addressed as follows: 

 
The Issuer: Housing Authority of the City of San Diego 

1122 Broadway, Suite 300 
San Diego, California 92101 
Attention:  Executive Director 
 

The Bondowner Representative: Zions Bankcorporation, N.A. dba California 
Bank & Trust 
1900 Main Street, Suite 200 
Irvine, CA  92614 
Attention:  Michelle Ortega 
Telephone:  (949) 251-7703 
Facsimile:  (949) 251-7731 
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and a copy to: Sheppard Mullin Richter & Hampton LLP 
650 Town Center Drive, 10th Floor 
Costa Mesa, CA 92626 
Attention:  Kenneth Fox 
 

The Trustee: The Bank of New York Mellon Trust  
Company, N.A. 
400 South Hope Street, Suite 500 
Los Angeles, California 90071 
Attention: Corporate Trust 
 

The Borrower:  Fairmount Family Housing CIC, LP 
c/o Chelsea Investment Corporation 
6339 Paseo Del Lago 
Carlsbad, CA 92011 
Attention:  ____________ 
 

and a copy to: Price Philanthropies Foundation 
7777 Fay Avenue, Suite 300 
La Jolla, CA 92037 
Attention:  Jeff Fisher 
 

and a copy to: Odu & Associates, PC 
31805 Temecula Parkway, Suite 720 
Temecula, CA 92592 
Attention:  Nkechi Odu, Esq. 
 

and a copy to: Goldfarb & Lipman LLP 
1300 Clay Street, 11th Floor 
Oakland, CA 94612 
Attention:  Amy DeVaudreuil, Esq. 
 

and a copy to: US Bank Community Development Corporation 
1307 Washington Avenue, Suite 300 
Mail Code: SL MO RMCD 
St. Louis, MO 63103 
USB Project No. 26738 
Attention:  LIHTC Project Manager 
 

and a copy to: US Bank Community Development Corporation 
1307 Washington Avenue, Suite 300 
Mail Code: SL MO RMCD 
St. Louis, MO 63103 
USB Project No. 26738 
Attention: Director of LIHTC Asset 
Management 
 

and a copy to: Kutak Rock LLP 
1650 Farnam Street 
Omaha, NE 68102 
Attention:  Jill Goldstein, Esq. 
 

and a copy to: Winthrop & Weinstine, PA 
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225 S. Sixth Street, Suite 3500 
Minneapolis, MN 55402 
Attention:  Jon L. Peterson, Esq. 

 
The Issuer, the Trustee, the Bondowner Representative and the Borrower may, by notice 

given hereunder, designate any further or different addresses to which subsequent notices, 
certificates or other communications shall be sent. 

 
Section 11.07.  Authorized Representatives.  Whenever under the provisions of this 

Indenture the approval of the Issuer or the Borrower is required for any action, and whenever 
the Issuer or the Borrower is required to deliver any notice or other writing, such approval or 
such notice or other writing shall be given, respectively, on behalf of the Issuer by the 
Authorized Issuer Representative or on behalf of the Borrower by the Authorized Borrower 
Representative, and the Issuer, the Trustee, the Bondowner Representative and the Borrower 
shall be authorized to act on any such approval or notice or other writing and no party hereto 
nor the Borrower shall have any complaint against the others as a result of any such action 
taken. 

 
Section 11.08.  Evidence of Rights of Bondholder.  Any request, consent or other 

instrument required by this Indenture to be signed and executed by the Bondholder may be in 
any number of concurrent writings of substantially similar tenor and may be signed or executed 
by the Bondholder in person or by agent or agents duly appointed in writing.  Proof of the 
execution of any such request, consent or other instrument or of a writing appointing any such 
agent, or of the ownership of the Bond, shall be sufficient for any purpose of this Indenture and 
shall be conclusive in favor of the Bondowner Representative, the Trustee and of the Issuer if 
made in the manner provided in this Section. 

 
(a) The fact and date of the execution by any person of any such request, consent or 

other instrument or writing may be proved by the affidavit of a witness of such execution or by 
the certificate of any notary public or other officer of any jurisdiction, authorized by the laws 
thereof to take acknowledgments of deeds, certifying that the person signing such request, 
consent or other instrument or writing acknowledged to him the execution thereof. 

 
(b) The ownership of the Bond shall be proved by the Bond register maintained 

pursuant to Section 2.06 hereof.  The fact and the date of execution of any request, consent or 
other instrument and the amount and distinguishing numbers of the Bond held by the person 
so executing such request, consent or other instrument may also be proved in any other manner 
which the Trustee may deem sufficient.  The Trustee may nevertheless, in its discretion, require 
further proof in cases where it may deem further proof desirable. 

 
(c) Any request, consent or vote of the holder of the Bond shall bind every future 

holder of the Bond and the holder of any Bond issued in exchange therefor or in lieu thereof, in 
respect of anything done or suffered to be done by the Bondowner Representative, the Trustee 
or the Issuer in pursuance of such request, consent or vote. 

 
(d) In lieu of obtaining any demand, request, direction, consent or waiver in writing, 

the Trustee may call and hold a meeting with the Bondholder upon such notice and in 
accordance with such rules and regulations as the Bondowner Representative considers fair and 
reasonable for the purpose of obtaining any such action. 

 
Section 11.09.  [Reserved]. 
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Section 11.10.  Holidays.  If the date for making any payment or the last date for 
performance of any act or the exercising of any right, as provided in this Indenture, is not a 
Business Day, such payment may be made or act performed or right exercised on the next 
succeeding Business Day with the same force and effect as if done on the date provided therefor 
in this Indenture and, in the case of any payment, no interest shall accrue for the period from 
and after such date. 

 
Section 11.11.  Execution in Several Counterparts.  This Indenture may be executed in 

any number of counterparts and each of such counterparts shall for all purposes be deemed to 
be an original; and all such counterparts shall together constitute but one and the same 
instrument. 

 
Section 11.12.  Governing Law, Venue.  The formation, interpretation and performance 

of this Indenture shall be governed by the laws of the State applicable to contracts made and 
performed in the State.  Venue for all litigation arising from or in connection with the Bond or 
this Indenture shall be in San Diego, California. 

 
Section 11.13.  Successors.  Whenever in this Indenture either the Issuer, the Trustee or 

the Bondowner Representative is named or referred to, such reference shall be deemed to 
include the successors or assigns thereof, and all the covenants and agreements in this 
Indenture contained by or on behalf of the Issuer, the Trustee or the Bondowner Representative 
shall bind and inure to the benefit of the respective successors and assigns thereof whether so 
expressed or not. 

 
Section 11.14.  Non-Waiver of Rights.  The omission by either party at any time to 

enforce any default or right reserved to it, or to require performance of any of the terms, 
covenants, or provisions hereof by the other party at the time designated, shall not be a waiver 
of any such default or right to which the party is entitled, nor shall it in any way affect the right 
of the party to enforce such provisions thereafter. 

 
 

[Remainder of Page Intentionally Left Blank] 
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IN WITNESS WHEREOF, the HOUSING AUTHORITY OF THE CITY OF SAN DIEGO 
has caused this Indenture to be signed in its name and THE BANK OF NEW YORK MELLON 
TRUST COMPANY, N.A., in token of its acceptance of the trust created hereunder, and the 
Bondowner Representative have each caused this Indenture to be signed in its respective name, 
all as of the day and year first above written. 

 
HOUSING AUTHORITY OF THE CITY OF 
SAN DIEGO, as Issuer 
 
 
 
By:    

Richard C. Gentry, 
Executive Director 

 
 
THE BANK OF NEW YORK MELLON 
TRUST COMPANY, N.A., as Trustee 
 
 
 
By:    

Agnes Obando, 
Vice President 

 
 
ZIONS BANCORPORATION, N.A. DBA 
CALIFORNIA BANK & TRUST, as 
Bondowner Representative 
 
 
 
By:    

Steven Herman, 
Senior Vice President 

19048.42:J16663 



A-1 

EXHIBIT A 
 

FORM OF BOND 
 
 

THIS BOND MAY BE TRANSFERRED ONLY AS PERMITTED IN SECTION 2.05 OF THE 
INDENTURE AND MAY BE OWNED ONLY BY A SOPHISTICATED INVESTOR (DEFINED 
AS A QUALIFIED INSTITUTIONAL BUYER AS DEFINED IN RULE 144A OR AN 
INSTITUTIONAL ACCREDITED INVESTOR AS DEFINED IN RULE 501, EACH AS 
PROMULGATED UNDER THE SECURITIES ACT OF 1933, AS AMENDED) AND THE 
HOLDER HEREOF, BY THE ACCEPTANCE OF THIS BOND, REPRESENTS THAT IT IS A 
SOPHISTICATED INVESTOR, AND ACKNOWLEDGES THAT IT CAN ONLY TRANSFER 
THIS BOND IN WHOLE TO A SOPHISTICATED INVESTOR IN ACCORDANCE WITH THE 
LIMITATIONS SET FORTH IN SECTION 2.05 OF THE INDENTURE HEREINAFTER 
DEFINED. THE FAITH AND CREDIT OF THE HOUSING AUTHORITY OF THE CITY OF 
SAN DIEGO IS NOT PLEDGED TO THE PAYMENT OF THE PRINCIPAL OF OR PREMIUM 
OR INTEREST ON THIS BOND. 

 
No. R-______ 

 
UNITED STATES OF AMERICA 

STATE OF CALIFORNIA 
 

HOUSING AUTHORITY OF THE CITY OF SAN DIEGO 
MULTIFAMILY HOUSING REVENUE BOND 

(EAST BLOCK FAMILY APARTMENTS), 
SERIES 2020B 

 
REGISTERED OWNER: ZIONS BANCORPORATION, N.A. DBA CALIFORNIA BANK & 

TRUST 
 
PRINCIPAL SUM: UP TO ____________ MILLION ____________ HUNDRED 

____________ THOUSAND DOLLARS ($____________) 
 
ISSUE DATE: February __, 2020 

 
The Housing Authority of the City of San Diego, a public body, corporate and politic, 

duly organized and existing under the laws of the State of California (herein called the 
“Issuer”), for value received, hereby promises to pay (but only out of Revenues as hereinafter 
provided) to the Registered Owner identified above or registered assigns, on ____________, 
____ (subject to prior redemption as provided in the Indenture) the sum of up to ____________ 
Million ____________ Hundred ____________ Thousand Dollars ($____________) in lawful 
money of the United States, with interest thereon from the date of disbursement until paid at 
the above Interest Rate or as otherwise described below.  The actual unpaid principal hereof 
shall be equal to the funds disbursed by the Bondowner Representative under the Indenture 
and the Loan Agreement to fund the Loan, less any portion of the principal hereof redeemed 
pursuant to the Indenture.  Capitalized terms used in this Bond and not defined herein shall 
have the meanings given such terms in the Indenture referenced below, or in the Note dated as 
of February __, 2020, made by Fairmount Family Housing CIC, LP, a California limited 
partnership (the “Borrower”), to the order of the Issuer. 

 
The Bond shall bear interest, payable on each Interest Payment Date from the Closing 

Date to the Maturity Date at the Adjustable Fixed Rate pursuant to and in accordance with the 
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terms of the Note.  Notwithstanding the foregoing, the Bond shall bear interest at the below-
defined Default Rate (not to exceed the Maximum Rate) under the conditions set forth therein 
and upon the occurrence of an Event of Default hereunder or under the Loan Agreement.  
Interest on the Bond shall be computed on the basis of a 360-day year and actual days elapsed. 

 
This Bond shall bear interest from the date to which interest has been paid on this Bond 

next preceding the date of authentication hereof, unless this Bond is authenticated as of an 
Interest Payment Date for which interest has been paid, in which event it shall bear interest 
from such Interest Payment Date, or unless it is authenticated on or before the first Interest 
Payment Date, in which event it shall bear interest from the Closing Date. 

 
In the event the Issuer fails to make the timely payment of any monthly payment, the 

Issuer shall pay interest on the then Outstanding Balance at a default rate (the “Default Rate”) 
equal to the interest rate then in effect under this Bond plus five percent (5%); provided, 
however, that such rate shall under no circumstances exceed the lesser of 12% per annum or 
such other maximum rate permitted by law.  Upon a Notice of Taxability, as defined in the 
Note, this Bond shall bear interest the Taxable Rate as defined in the Note, provided, however, 
that such rate shall under no circumstances exceed the lesser of 12% per annum or such other 
maximum rate permitted by law. 

 
This Bond shall be subject to prepayment via monthly mandatory sinking fund 

redemption in the amounts and as the dates set forth in the Note. 
 
This Bond is a duly authorized bond of the Issuer designated as “Housing Authority of 

the City of San Diego Multifamily Housing Revenue Bond (East Block Family Apartments), 
Series 2020B” (the “Bond”), in the initial maximum principal amount of up to $____________.  
This Bond is issued in accordance with Chapter 1 of Part 2 of Division 24 of the Health and 
Safety Code of the State of California (the “Act”) and a resolution of the Board of  
Commissioners of the Issuer (the “Resolution”) and issued under and secured by an Indenture 
of Trust, dated as of February 1, 2020 (the “Indenture”), among the Issuer, The Bank of New 
York Mellon Trust Company, N.A., as the Trustee and Zions Bankcorporation, N.A. dba 
California Bank & Trust, as initial Bondowner Representative.  Reference is hereby made to the 
Indenture and all indentures supplemental thereto for a description of the rights thereunder of 
the owner of the Bond, of the nature and extent of the security, of the rights, duties and 
immunities the Trustee and the Bondowner Representative, and of the rights and obligations of 
the Issuer thereunder, to all of the provisions of which Indenture the holder of this Bond, by 
acceptance hereof, assents and agrees.  The proceeds of the Bond will be used to make a loan to 
the Borrower pursuant to a Loan Agreement, dated as of February 1, 2020 (the “Loan 
Agreement”) among the Issuer, Zions Bankcorporation, N.A. dba California Bank & Trust, as 
initial Bondowner Representative, and the Borrower, to finance costs of the acquisition and 
construction of a residential rental project located in the City of San Diego, California. 

 
THIS BOND IS NOT AN OBLIGATION, EITHER GENERAL OR SPECIAL, AND DOES 

NOT CONSTITUTE A PLEDGE OF THE GENERAL CREDIT OF THE HOUSING AUTHORITY 
OF THE CITY OF SAN DIEGO, THE STATE OF CALIFORNIA OR ANY POLITICAL 
SUBDIVISION THEREOF, BUT IS PAYABLE SOLELY FROM THE TRUST ESTATE AND ANY 
OTHER REVENUES, FUNDS AND ASSETS PLEDGED UNDER THE INDENTURE AND NOT 
FROM ANY OTHER REVENUES, FUNDS OR ASSETS OF THE ISSUER. 

 
NO COMMISSIONER, OFFICER, AGENT, EMPLOYEE OR ATTORNEY OF THE 

ISSUER, INCLUDING ANY PERSON EXECUTING THE INDENTURE OR THIS BOND, 
SHALL BE LIABLE PERSONALLY ON THIS BOND OR FOR ANY REASON RELATING TO 
THE ISSUANCE OF THIS BOND.  NO RECOURSE SHALL BE HAD FOR THE PAYMENT OF 
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THE PRINCIPAL OF OR THE INTEREST ON THIS BOND, OR FOR ANY CLAIM BASED ON 
THIS BOND, OR OTHERWISE IN RESPECT OF THIS BOND, OR BASED ON OR IN RESPECT 
OF THE INDENTURE OR ANY SUPPLEMENTAL INDENTURE, AGAINST ANY 
COMMISSIONER, OFFICER, EMPLOYEE OR AGENT, AS SUCH, OF THE ISSUER OR ANY 
SUCCESSOR, WHETHER BY VIRTUE OF ANY CONSTITUTION, STATUTE OR RULE OF 
LAW, OR BY THE ENFORCEMENT OF ANY ASSESSMENT OR PENALTY OR OTHERWISE, 
ALL SUCH LIABILITY BEING, BY THE ACCEPTANCE OF THIS BOND AND AS PART OF 
THE CONSIDERATION FOR THE ISSUE OF THIS BOND, EXPRESSLY WAIVED AND 
RELEASED. 

 
THIS BOND, TOGETHER WITH INTEREST THEREON, AND REDEMPTION 

PREMIUM, IF ANY SHALL ALWAYS BE PAYABLE SOLELY FROM THE REVENUES AND 
INCOME DERIVED FROM THE TRUST ESTATE AND IS AND SHALL ALWAYS BE A VALID 
CLAIM OF THE OWNER THEREOF ONLY AGAINST THE REVENUES AND INCOME 
DERIVED FROM THE TRUST ESTATE, WHICH REVENUES AND INCOME SHALL BE USED 
FOR NO OTHER PURPOSE THAN TO PAY THE PRINCIPAL INSTALLMENTS OF, 
REDEMPTION PREMIUM, IF ANY, AND INTEREST ON THIS BOND, EXCEPT AS MAY BE 
EXPRESSLY AUTHORIZED OTHERWISE IN THE INDENTURE AND IN THE LOAN 
AGREEMENT. 

 
THIS BOND DOES NOT CONSTITUTE A DEBT OF THE ISSUER, OR OF THE STATE 

OF CALIFORNIA OR OF ANY POLITICAL SUBDIVISION THEREOF, WITHIN THE 
MEANING OF ANY STATE CONSTITUTIONAL PROVISION OR STATUTORY LIMITATION 
AND SHALL NEVER CONSTITUTE NOR GIVE RISE TO A PECUNIARY LIABILITY OF THE 
ISSUER, OR OF THE STATE OF CALIFORNIA OR ANY POLITICAL SUBDIVISION 
THEREOF.  THIS BOND SHALL NOT CONSTITUTE A GENERAL OBLIGATION OF OR A 
CHARGE AGAINST THE GENERAL CREDIT OF THE ISSUER, BUT SHALL BE A SPECIAL, 
LIMITED OBLIGATION OF THE ISSUER PAYABLE SOLELY FROM THE SOURCES 
DESCRIBED IN THE INDENTURE. 

 
NO RECOURSE SHALL BE HAD FOR THE PAYMENT OF THE PRINCIPAL OF OR 

PREMIUM OR INTEREST ON THIS BOND AGAINST ANY PAST, PRESENT OR FUTURE 
COMMISSIONER, OFFICER, EMPLOYEE OR AGENT OF THE ISSUER, OR OF ANY 
SUCCESSOR TO THE ISSUER, AS SUCH, EITHER DIRECTLY OR THROUGH THE ISSUER 
OR ANY SUCCESSOR TO THE ISSUER, UNDER ANY RULE OF LAW OR EQUITY, STATUTE 
OR CONSTITUTION OR BY THE ENFORCEMENT OF ANY ASSESSMENT OR PENALTY OR 
OTHERWISE, AND ALL SUCH LIABILITY OF ANY SUCH COMMISSIONERS, OFFICERS, 
EMPLOYEES OR AGENTS, AS SUCH, IS HEREBY EXPRESSLY WAIVED AND RELEASED AS 
A CONDITION OF, AND CONSIDERATION FOR, THE EXECUTION AND ISSUANCE OF 
THIS BOND. 

 
This Bond is a limited obligation of the Issuer and, as and to the extent set forth in the 

Indenture, is payable solely from, and secured by a pledge of and lien on, the Revenues (as that 
term is defined in the Indenture), consisting primarily of amounts paid by the Borrower 
pursuant to the Loan Agreement. 

 
This Bond shall be subject to redemption prior to maturity, at a price and upon such 

terms as are provided in the Indenture.  No notice of redemption of this Bond need be given to 
the registered owner of this Bond, and the owner of this Bond, by acceptance hereof, expressly 
waives any requirement for any notice of redemption. 

 
The principal of this Bond may be declared due and payable upon the conditions, in the 

manner and with the effect provided in the Indenture. 
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This Bond is transferable by the registered owner hereof, in person, or by its attorney 

duly authorized in writing, at the Principal Office of the Trustee, but only in the manner, subject 
to the limitations (including those contained in Section 2.05(b) of the Indenture) and upon 
payment of the charges provided in the Indenture, and upon surrender and cancellation of this 
Bond.  Upon such transfer a new fully registered Bond will be issued to the transferee in 
exchange therefor.  The Issuer and the Trustee may treat the registered owner hereof as the 
absolute owner hereof for all purposes, and the Issuer and the Trustee shall not be affected by 
any notice to the contrary. 

 
The schedule of drawings attached as Exhibit A hereto shall be used by the Trustee to 

record the payment of the purchase price of this Bond from time to time (such purchase price to 
be paid from time to time by the Holder of this Bond as provided in the Indenture and the Loan 
Agreement), which shall evidence the principal amount of this Bond purchased by the 
Bondowner Representative from time to time.  The Bondowner Representative shall credit any 
advanced funds toward the purchase price of this Bond on the schedule of drawings attached 
hereto as Exhibit A.  The total amount outstanding under the Bond may not exceed the 
Authorized Amount at any time and no portion of the purchase price therefor shall be funded 
after February __, 2023 unless there is delivered to the Trustee an opinion of Bond Counsel to 
the effect that such funding will not adversely affect the exclusion from gross income for 
purposes of federal income taxation of interest on the Bond. 

 
The Indenture contains provisions permitting the Issuer, the Trustee and the Bondowner 

Representative to execute supplemental indentures adding provisions to, or changing or 
eliminating any of the provisions of, the Indenture, subject to the limitations set forth in the 
Indenture. 

 
The Issuer hereby certifies that all of the conditions, things and acts required to exist, to 

have happened and to have been performed precedent to and in the issuance of this Bond do 
exist, have happened and have been performed in due time, form and manner as required by 
the Constitution and statutes of the State of California (including the Act). 

 
This Bond shall not be entitled to any benefit under the Indenture, or become valid or 

obligatory for any purpose, until the certificate of authentication hereon endorsed shall have 
been manually signed by the Trustee. 

 
In the event of any conflict between the terms of this Bond and the terms of the 

Indenture, the terms of the Indenture shall control. 
 
 

[Remainder of Page Intentionally Left Blank] 
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The Issuer has caused this Bond to be executed in its name by the manual or facsimile 

signature of its Executive Director as of the date first written above. 
 

HOUSING AUTHORITY OF THE CITY OF 
SAN DIEGO 
 
 
 
By:    

Richard C. Gentry, 
Executive Director 

 
 

FORM OF CERTIFICATE OF AUTHENTICATION 
 
This is the Bond described in the within-mentioned Indenture and has been 

authenticated and registered on ______________. 
 

THE BANK OF NEW YORK MELLON 
TRUST COMPANY, N.A., as Trustee 
 
 
 
By:    

Authorized Officer 
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FORM OF ASSIGNMENT 
 
 

For value received, the undersigned do(es) hereby sell, assign and transfer unto   
 
 
 

(Name, Address and Tax Identification or Social Security Number of Assignee) 
the within Bond and do(es) hereby irrevocably constitute(s) and appoint(s) 
  attorney, 
to transfer the same on the registration books of the Trustee, with full power of substitution in 
the premises. 
 
 
Dated:   
 
 
Signatures Guaranteed: 
 
 
  
NOTICE: Signature(s) must be guaranteed by an 

eligible guarantor. 

  
NOTICE: The signature on this assignment must 

correspond with the name(s) as written on 
the face of the within Bond in every 
particular without alteration or 
enlargement or any change whatsoever. 
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SCHEDULE OF DRAWINGS 
 
 

Purchase Amount Purchase Date 
Outstanding 

Principal Signature of Trustee 
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EXHIBIT B 
 

FORM OF INVESTOR’S LETTER 
 

[Date] 
 

Housing Authority of the City of San Diego 
San Diego, California 
 
The Bank of New York Mellon Trust Company, N.A. 
Los Angeles, California 

 
$____________ 

Housing Authority of the City of San Diego 
Multifamily Housing Revenue Bond 

(East Block Family Apartments), 
Series 2020B 

 
Ladies and Gentlemen: 

 
The undersigned (the “Investor”) hereby represents and warrants to you as follows: 
 
1. The Investor proposes to purchase all of the aggregate principal amount of the 

above captioned bond (the “Bond”) issued pursuant to that certain Indenture of Trust dated as 
of February 1, 2020 (the “Indenture”), by and among the Housing Authority of the City of San 
Diego, California (the “Issuer”), The Bank of New York Mellon Trust Company, N.A., as 
Trustee and Zions Bankcorporation, N.A. dba California Bank & Trust, as initial Bondowner 
Representative (the “Bondowner Representative”).  The Investor understands that the Bond is 
not rated by any securities rating agency and is secured only by the East Block Family 
Apartments and the revenues therefrom, and will only be sold to the Investor with the above-
addressed parties relying upon the representations and warranties of the Investor set forth 
herein.  The Investor acknowledges that no offering document has been prepared in connection 
with the issuance and sale of the Bond.  The Investor has requested and received all materials 
which the Investor has deemed relevant in connection with its purchase of the Bond (the 
“Offering Information”).  The Investor has reviewed the documents executed in conjunction 
with the issuance of the Bond, including, without limitation, the Indenture and the Loan 
Agreement.  All capitalized terms used herein and not otherwise defined shall have the 
meanings ascribed thereto in the Indenture. 

 
2. The Investor hereby waives the requirement of any “due diligence investigation 

or inquiry” by the Issuer, by each official of the Issuer, by each employee of the Issuer, by each 
member of the governing board of the Issuer, and by counsel to the Issuer, the Trustee, counsel 
to the Trustee, the Bondowner Representative, counsel to the Bondowner Representative and 
Bond Counsel in connection with the authorization, execution and delivery of the Bond and 
Investor’s purchase of the Bond.  The Investor recognizes and agrees that the Issuer, by each 
official of the Issuer, each employee of the Issuer, each member of the governing board of the 
Issuer, counsel to the Issuer, the Trustee, counsel to the Trustee, the Bondowner Representative, 
counsel to the Bondowner Representative and Bond Counsel have made no representations or 
statements (expressed or implied) with respect to the accuracy or completeness of any of the 
materials reviewed by the Investor in connection with the Investor’s purchase of the Bond.  In 
making an investment decision, the Investor is relying upon its own examination of the Issuer, 
the Borrower, the Project and the terms of the offering. 
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3. The Investor has been provided an opportunity to ask questions of, and the 
Investor has received answers from, representatives of the Borrower regarding the terms and 
conditions of the Bond, and the Investor has obtained all additional information requested by it 
in connection with the Bond. 

 
4. The Investor has sufficient knowledge and experience in business and financial 

matters in general, and investments such as the Bond in particular, and is capable of evaluating 
the merits and risks involved in an investment in the Bond.  The Investor is able to bear the 
economic risk of, and an entire loss of, an investment in the Bond. 

 
5. The Investor is purchasing the Bond solely for its own account for investment 

purposes and has no present intention to resell or distribute the Bond, provided that the 
Investor reserves the right to transfer or dispose of the Bond, at any time, and from time to time, 
in its complete and sole discretion, subject, however, to the restrictions described in Section 2.05 
of the Indenture and in paragraphs 6 through 8 of this Letter.  The Investor hereby agrees that 
the Bond may only be transferred in whole and in accordance with the Indenture, including 
Article II thereof, to a single investor, which must execute and deliver to the parties addressed 
above a form of this Investor’s Letter. 

 
6. The Investor agrees that it will only offer, sell, pledge, transfer or exchange the 

Bond (or any legal or beneficial interest therein) (i) in accordance with an available exemption 
from the registration requirements of Section 5 of the Securities Act of 1933, as amended (the 
“1933 Act”), (ii) in accordance with any applicable state securities laws, and (iii) in accordance 
with the transfer restrictions set forth in the Bond and the Indenture. 

 
7. The Investor is a Sophisticated Investor, as defined in the Indenture, and 

understands that the Bond may be offered, resold, pledged or transferred only in whole and 
only to a person who is a Sophisticated Investor, as defined in the Indenture. 

 
8. If the Investor sells the Bond (or any legal or beneficial interest therein), the 

Investor or its agent will obtain for the benefit of each of you from any subsequent purchaser an 
Investor Letter in the form of this Letter or such other materials as are required by the Bond and 
the Indenture to effect such sale and purchase.  The Investor understands and agrees that the 
Trustee is not authorized to register any transfer of the Bond prior to receipt of such Investor 
Letter. 

 
9. None of the Bondowner Representative, the Trustee, Bond Counsel, counsel to 

the Issuer, the Issuer, its governing body, or any of its employees or agents will have any 
responsibility to the Investor for the accuracy or completeness of information obtained by the 
Investor from any source regarding the Project, the Issuer, the Borrower or their financial 
conditions or regarding the Bond, the provisions for payment thereof, or the sufficiency of any 
security therefor, including, without limitation, any information specifically provided by any of 
such parties contained in the Offering Information.  The Investor acknowledges that, as between 
Investor and all of such parties:  (a) the Investor has assumed responsibility for obtaining such 
information and making such review as the Investor has deemed necessary or desirable in 
connection with its decision to purchase the Bond; and (b) the Offering Information and any 
additional information specifically requested from the Issuer or the Borrower and provided to 
the Investor prior to closing constitute all the information and review, with the investigation 
made by Investor (including specifically the Investor’s investigation of the Issuer, the Project 
and the Borrower) prior to its purchase of the Bond, that Investor has deemed necessary or 
desirable in connection with its decision to purchase the Bond. 
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10. The Investor understands that (a) the Bond has not been registered with any 
federal or state securities agency or commission, and (b) no credit rating has been sought or 
obtained with respect to the Bond, and the Investor acknowledges that the Bond is a speculative 
investment and that there is a high degree of risk in such investment. 

 
11. The Investor acknowledges that the Bond is a limited obligation of the Issuer, 

payable solely from the sources provided therefor in the Indenture, and is not an obligation 
payable from the general revenues or other funds of the Issuer, the State of California or any 
political subdivision of the State of California.  The Investor acknowledges that the Issuer is 
issuing the Bond on a conduit, nonrecourse basis, and has no continuing obligations with 
respect thereto except as expressly set forth in the Indenture. 

 
12. The Investor has the authority to purchase the Bond and to execute this letter and 

other documents and instruments required to be executed by the Investor in connection with its 
purchase of the Bond. The individual who is executing this letter on behalf of the undersigned is 
a duly appointed, qualified and acting officer of the Investor and authorized to cause the 
Investor to make the certifications, representations and warranties contained herein by the 
execution of this letter on behalf of the Investor. 

 
13. The Investor agrees to indemnify and hold harmless the Issuer, the Issuer’s 

officials, officers, directors, employees, agents, attorneys, accountants, advisors, consultants, 
servants and the members of the governing board of the Issuer past, present and future with 
respect to any claim asserted against any of them that is based upon the Investor’s sale, transfer 
or other disposition of its interests in the Bond in violation of the provisions hereof or of the 
Indenture or any inaccuracy in any statement made by the Investor in this letter. 

 
Very truly yours, 
 
ZIONS BANCORPORATION, N.A. DBA 
CALIFORNIA BANK & TRUST, as Bond 
Purchaser 
 
 
 
By:    
Name:    
Title:    
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EXHIBIT C 
 

FORM OF CONSTRUCTION FUND DISBURSEMENT REQUEST 
 

DRAW NUMBER [         ] 
 
 

To: The Bank of New York Mellon Trust Company, N.A., as trustee (the “Trustee”) under 
that certain Indenture of Trust, dated as of February 1, 2020 (the “Indenture”), among 
the Trustee, the Housing Authority of the City of San Diego and Zions Bankcorporation, 
N.A. dba California Bank & Trust, as the initial Bondowner Representative. 
 
1. You are requested to disburse funds from the Bond Proceeds Account of the 

Construction Fund pursuant to Section 3.03 of the Indenture as Draw Number [     ] in the 
aggregate amount of $[__________] in the amount(s), to the person(s) and for the purpose(s) set 
forth on Schedule I attached hereto and incorporated herein by reference.  Capitalized terms not 
defined herein have the meanings assigned thereto in the Indenture. 

 
2. The undersigned certifies that: 
 

(i) there has been received no notice (A) of any lien, right to lien or 
attachment upon, or claim affecting the right of the payee to receive payment of, any of 
the moneys payable as set forth in Schedule I to any of the persons, firms or corporations 
named therein, and (B) that any materials, supplies or equipment covered by any 
disbursement pursuant to Schedule I are subject to any lien or security interest, or if any 
notice of any such lien, attachment, claim or security interest has been received, such 
lien, attachment, claim or security interest has been released, discharged, insured or 
bonded over or will be released, discharged, insured or bonded over upon payment of 
the amount with respect thereto in Schedule I; 

 
(ii) Schedule I contains no items representing payment on account of any 

percentage entitled to be retained at the date of the certificate; 
 
(iii) each obligation stated on Schedule I has been incurred in or about the 

acquisition, equipping or construction of the Project, each item is a proper charge against 
the Construction Fund, and the obligation has not been the basis for a prior request for 
Funds that has been paid; 

 
(iv) Schedule I contains no items representing any Issuance Costs or any other 

amount constituting an issuance cost under Section 147(g) of the Code, or repayment of 
any loan for such purposes; 

 
(v) not less than 97% of the sum of:  (A) the amounts requisitioned by 

Schedule I to be funded with the proceeds of the Bond plus (B) all amounts allocated to 
the Bond previously disbursed from the Construction Fund, have been or will be 
applied by the Borrower to pay or to reimburse the Borrower for the payment of 
Qualified Project Costs; 

 
(vi) as of the date hereof no event or condition has happened or is happening 

or exists that constitutes, or that with notice or lapse of time or both, would constitute, 
an Event of Default under this Indenture or under the Loan Agreement or, to our 
knowledge, an Event of Default under the Indenture; and 
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(vii) the disbursements requested on Schedule I comply with all applicable 
requirements of the Loan Agreement and the Tax Certificate. 
 
3. The Borrower has obtained written consent of the Bondowner Representative to 

this disbursement, as evidenced by its signature below. 
 

Dated:  ______________ 
 

FAIRMOUNT FAMILY HOUSING CIC, LP, a 
California limited partnership 
 
By: Fairmount and El Cajon Realty, LLC 

a California limited liability company, 
its Managing General Partner 
 
By: Price Philanthropies Foundation, 

a Delaware nonprofit, nonstock 
corporation 
its Manager and Member 
 
 
By:    
Name: Jeff Fisher 
Title: Chief Financial Officer 

 
By: CIC Fairmount Family Housing, LLC, 

a California limited liability company, 
its Administrative General Partner 
 
By: Chelsea Investment Corporation 

a California corporation 
its Manager 
 
 
By:    
Name: Cheri Hoffman 
Title: President 

 
APPROVED: 
 
ZIONS BANCORPORATION, N.A. DBA 
CALIFORNIA BANK & TRUST, 
as Bondowner Representative 
 
 
By:    
Name:    
Title:    
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SCHEDULE I 
 
 

Amount Person Purpose 
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LOAN AGREEMENT 
 

among 
 

HOUSING AUTHORITY OF THE CITY OF SAN DIEGO, 
as Issuer, 

 
ZIONS BANKCORPORATION, N.A. DBA CALIFORNIA BANK & TRUST, 

as Bondowner Representative 
 

and 
 

FAIRMOUNT FAMILY HOUSING CIC, LP, 
a California limited partnership, 

as Borrower 
 

Dated as of February 1, 2020 
 

Relating to: 
$____________ 

Housing Authority of the City of San Diego 
Multifamily Housing Revenue Bond 

(East Block Family Apartments), 
Series 2020B 

 
 

 
 
The interests of the Issuer in this Agreement and the Note, excluding the Reserved 

Rights, have been assigned to The Bank of New York Mellon Trust Company, N.A., as trustee, 
pursuant to an Assignment of Deed of Trust and Related Documents dated as of February 1, 
2020 by the Issuer for the benefit of The Bank of New York Mellon Trust Company, N.A., as 
trustee. 
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LOAN AGREEMENT 
 
 
THIS LOAN AGREEMENT (this “Agreement”), dated as of February 1, 2020, is by and 

among the HOUSING AUTHORITY OF THE CITY OF SAN DIEGO, a public body, corporate 
and politic, duly organized and existing under the laws of the State of California (together with 
any successors and assigns, as issuer of the Bond (the “Issuer”), ZIONS BANKCORPORATION, 
N.A. DBA CALIFORNIA BANK & TRUST, and its successors and assigns (the “Bondowner 
Representative”), and FAIRMOUNT FAMILY HOUSING CIC, LP, a California limited 
partnership (the “Borrower”). 

 
R E C I T A L S :  

 
WHEREAS, the Issuer is a public body, corporate and politic, duly organized and 

existing under the laws of the State of California (the “State”); and 
 
WHEREAS, pursuant to Chapter 1 of Part 2 of Division 24 (commencing with Section 

34200) of the Health and Safety Code of the State (the “Act”), the Issuer is empowered to issue 
its revenue bonds to finance the acquisition and construction of multifamily rental housing; and 

 
WHEREAS, the Borrower has requested that the Issuer issue its Housing Authority of 

the City of San Diego Multifamily Housing Revenue Bond (East Block Family Apartments), 
Series 2020B (the “Bond”) for the purpose of making a loan (the “Loan”) to the Borrower to 
finance, in part, the construction of a multifamily rental housing project known as the East 
Block Family Apartments, to be located at 4340 44th Street, San Diego, California, on land which 
is more particularly described on Exhibit A (the “Land”) which Land, together with the 
improvements located thereon (the “Improvements”) is collectively referred to as the 
“Property” or the “Project;” and the Bond shall be issued pursuant to an Indenture of Trust 
dated as of February 1, 2020 by and among the Issuer, The Bank of New York Mellon Trust 
Company, N.A., as trustee (“Trustee”) and the Bondowner Representative (the “Indenture”); 
and 

 
WHEREAS, the Issuer deems it desirable and in keeping with its purpose to issue the 

Bond and lend the proceeds thereof to the Borrower for the purposes described above under the 
terms and conditions contained in this Agreement; and 

 
WHEREAS, to evidence the Loan, the Borrower is executing in favor of the Issuer, that 

certain promissory note payable to the order of the Issuer in the original maximum principal 
amount of $____________ (the “Note”), which Note provides for the repayment of the Loan in 
amounts sufficient to pay, when due, the principal of, premium, if any, and interest on the 
Bond, and the Borrower has executed or caused to be executed and delivered to the Issuer the 
Construction and Permanent Trust Deed, with Assignment of Rents, Security Agreement and 
Fixture Filing (the “Deed of Trust”) with respect to the Project, which Deed of Trust shall be 
assigned by the Issuer to the Trustee as trustee pursuant to that certain Assignment of Deed of 
Trust and Related Documents (the “Assignment of Deed of Trust”), dated as of February 1, 
2020, to secure, among other things, the payments due under the Note and this Agreement; and 

 
WHEREAS, the execution and delivery of this Agreement and the issuance of the Bond 

have been duly and validly authorized by the Issuer. 
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A G R E E M E N T :  
 
NOW, THEREFORE, the Issuer, the Borrower and the Bondowner Representative, each 

in consideration of the representations, covenants and agreements of the other as set forth 
herein, mutually represent, covenant and agree as follows: 

 
ARTICLE I 

 
DEFINITIONS 

 
Section 1.01.  Defined Terms.  Capitalized terms used in this Agreement and not 

otherwise defined herein have the meanings set forth for those terms in the Indenture. 
 
“Affiliate” means any person or entity directly or indirectly controlling, controlled by, or 

under direct or indirect common control with, another identified person or entity.  A person or 
entity will be deemed to control a corporation or other entity if such person or entity possesses, 
directly or indirectly, the power to direct or cause the direction of the management and policies 
of such corporation or other entity, whether through the ownership of voting securities, by 
contract or otherwise. 

 
“Agreement” has the meaning set forth in the preamble to this Agreement. 
 
“Assignment of Deed of Trust” has the meaning set forth in the recitals to this 

Agreement. 
 
“Borrower’s Governing Agreement” means that [Amended and Restated Agreement of 

Limited Partnership], under which the Investor Limited Partner is admitted as a limited partner 
of the Borrower, which agreement is to be executed and delivered substantially concurrently 
with the execution and delivery of this Agreement. 

 
“Default” has the meaning set forth in Section 6.01. 
 
“Developer Fee” has the meaning set forth in Section 3.02. 
 
“Disbursement Agreement” means that Disbursement Agreement, dated as of February 

1, 2020, between the Borrower and the Bondowner Representative. 
 
“Disbursements” means disbursements of funds by the Bondowner Representative to 

pay Project Costs, which disbursements are made from proceeds of the Loan or other funds 
held by the Bondowner Representative in Pledged Accounts that are available for that purpose. 

 
“Draw Request” means a disbursement request as described in Exhibit B to the 

Disbursement Agreement. 
 
“Event of Default” has the meaning set forth in Section 6.01. 
 
“Guarantor” has the meaning set forth in the Disbursement Agreement. 
 
“Guaranty” has the meaning set forth in the Disbursement Agreement. 
 
“Improvements” has the meaning set forth in the recitals to this Agreement. 
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“Indemnified Costs” means all liabilities, claims, actions, causes of action, judgments, 
orders, damages, costs, expenses, fines, penalties and losses (including sums paid in settlement 
of claims and all consultant, expert and legal expenses), incurred by any Indemnified Party in 
connection with the Loan or the Loan Documents. 

 
“Indemnified Parties” means the Trustee, the Issuer and their respective officers, 

officials, employees, counsel, attorneys, accountants, financial advisors, staff, members of its 
governing body and agents, past, present and future, and its successors and assigns, as well as 
the Bondowner Representative, its parents, subsidiaries and other Affiliates, assignees of the 
Bondowner Representative’s interest in the Bond and the officers, directors, employees, 
attorneys and agents of each of them. 

 
“Land” has the meaning set forth in the recitals to this Agreement. 
 
“Loan Closing” means the issuance of the Bond and the recording of the Deed of Trust. 
 
“Loan Documents” means, collectively, this Agreement, the Disbursement Agreement, 

the Note, the Deed of Trust, the other Security Documents and all other documents that 
evidence, guarantee or secure the Loan. 

 
“Loan Proceeds” means the proceeds of the Loan in the maximum principal amount set 

forth in this Agreement. 
 
“Pledged Accounts” has the meaning set forth in Exhibit B. 
 
“Project” has the meaning set forth in the recitals to this Agreement. 
 
“Property” has the meaning set forth in the recitals to this Agreement. 
 
“Security Documents” means the Deed of Trust, such assignments of the Project 

contracts as the Bondowner Representative may require and such other security documents as 
the Bondowner Representative may require as security for the Loan, the Note and related 
obligations. 

 
“Treasury Regulations” means Title 26 of the Code of Federal Regulations. 
 
“Trustee” has the meaning set forth in the recitals to this Agreement. 
 
“Trustee Ongoing Fee” means that ongoing fee of ____% of the Authorized Amount of 

the Bond, payable annually in arrears on each February 1, commencing February 1, 2021, with a 
minimum annual fee of $____________. 

 
ARTICLE II 

 
ISSUANCE OF BOND; PAYMENT OF ISSUANCE AND OTHER COSTS; ASSIGNMENTS 

BY THE ISSUER 
 
Section 2.01.  Issuance of Bond.  Upon execution of this Agreement, the other Loan 

Documents, the Indenture and the occurrence of all conditions precedent to the issuance of the 
Bond in Section 3.01 of the Indenture, or as soon thereafter as practicable, the Issuer will execute 
the Bond and the Trustee will authenticate and deliver the Bond to the Bondowner 
Representative, or to its order, upon payment of the Initial Disbursement and filing with the 
Bondowner Representative of the opinion of Bond Counsel as to the legality of the Bond and the 
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furnishing of all other documents required to be furnished before such delivery.  The proceeds 
of the Bond will be deposited with the Trustee and disbursed in accordance with the Indenture 
and this Agreement. 

 
Section 2.02.  No Warranty by the Issuer.  THE BORROWER AGREES THAT, 

BECAUSE THE COMPONENTS OF THE PROJECT HAVE BEEN AND ARE TO BE 
DESIGNATED AND SELECTED BY IT, THE ISSUER HAS NOT MADE AN INSPECTION OF 
THE PROJECT OR OF ANY FIXTURE OR OTHER ITEM CONSTITUTING A PORTION 
THEREOF, AND THE ISSUER MAKES NO WARRANTY OR REPRESENTATION, EXPRESS 
OR IMPLIED OR OTHERWISE, WITH RESPECT TO THE SAME OR THE LOCATION, USE, 
DESCRIPTION, DESIGN, MERCHANTABILITY, FITNESS FOR USE FOR ANY PARTICULAR 
PURPOSE, CONDITION OR DURABILITY THEREOF, OR AS TO THE QUALITY OF THE 
MATERIAL OR WORKMANSHIP THEREIN, IT BEING AGREED THAT ALL RISKS 
INCIDENT THERETO ARE TO BE BORNE BY THE BORROWER.  IN THE EVENT OF ANY 
DEFECT OR DEFICIENCY OF ANY NATURE IN THE PROJECT OR ANY FIXTURE OR 
OTHER ITEM CONSTITUTING A PORTION THEREOF, WHETHER PATENT OR LATENT, 
THE ISSUER SHALL HAVE NO RESPONSIBILITY OR LIABILITY WITH RESPECT THERETO.  
THE PROVISIONS OF THIS SECTION 2.02 HAVE BEEN NEGOTIATED AND ARE 
INTENDED TO BE A COMPLETE EXCLUSION AND NEGATION OF ANY WARRANTIES 
OR REPRESENTATIONS BY THE ISSUER, EXPRESS OR IMPLIED, WITH RESPECT TO THE 
PROJECT OR ANY FIXTURE OR OTHER ITEM CONSTITUTING A PORTION THEREOF, 
WHETHER ARISING PURSUANT TO THE UNIFORM COMMERCIAL CODE OR ANY 
OTHER LAW NOW OR HEREAFTER IN EFFECT.  IN ADDITION, THE BORROWER 
ACKNOWLEDGES, REPRESENTS AND WARRANTS THAT IT UNDERSTANDS THE 
NATURE AND STRUCTURE OF THE PROJECT; THAT IT IS FAMILIAR WITH THE 
PROVISIONS OF ALL OF THE DOCUMENTS AND INSTRUMENTS RELATING TO THE 
FINANCING OF THE PROJECT TO WHICH IT OR THE ISSUER IS A PARTY OR OF WHICH 
IT IS A BENEFICIARY; THAT IT UNDERSTANDS THE RISKS INHERENT IN SUCH 
TRANSACTIONS, INCLUDING WITHOUT LIMITATION THE RISK OF LOSS OF THE 
PROJECT; AND THAT IT HAS NOT RELIED ON THE ISSUER FOR ANY GUIDANCE OR 
EXPERTISE IN ANALYZING THE FINANCIAL OR OTHER CONSEQUENCES OF SUCH 
FINANCING TRANSACTIONS OR OTHERWISE RELIED ON THE ISSUER IN ANY 
MANNER EXCEPT TO ISSUE THE BOND IN ORDER TO PROVIDE FUNDS FOR THE LOAN. 

 
Section 2.03.  Payment of Costs of Issuance by the Borrower.  The Borrower agrees that 

it will provide any and all funds required for the prompt and full payment of all Issuance Costs 
not otherwise paid from proceeds of the Bond, including, but not limited to, the following 
items: 

 
(a) all legal costs (including Bond Counsel and counsel to the Borrower, the 

Issuer, the Trustee, and the Bondowner Representative), costs of abstractors’, title 
insurance, financial, engineering, environmental, construction services, survey, appraisal 
and accounting fees and expenses, administrative fees, printing and engraving costs and 
other expenses incurred and to be incurred by the Borrower, the Issuer, the Trustee or 
the Bondowner Representative in connection with issuance of the Bond; 

 
(b) premiums on all insurance required to be secured and maintained during 

the term of this Agreement; 
 
(c) all recording fees and other taxes, charges, assessments, license or 

registration fees of every nature whatsoever incurred and to be incurred in connection 
with the financing represented by the Bond and the Note (other than a tax on the income 
of the Issuer or the Bondowner Representative); 
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(d) all initial fees and expenses of the Bondowner Representative, the Issuer 

and the Trustee (including, without limitation, the Issuer’s initial fee referred to in 
Section 7(a) of the Regulatory Agreement); 

 
(e) [reserved]; and 
 
(f) fees payable to the California Debt Limit Allocation Committee 

(“CDLAC”), the California Debt and Investment Advisory Commission (“CDIAC”) and 
the California Tax Credit Allocation Committee (“CTCAC”) with respect to the Bond 
and the financing of the Project; and other costs of issuance of the Bond. 
 
Section 2.04.  Assignment of Certain Rights.  Pursuant to the Indenture and the 

Assignment of Deed of Trust, the Issuer has assigned the Revenues and has assigned, without 
recourse or liability, to the Trustee, certain of the Issuer’s rights under this Agreement and the 
Note, including the right to receive certain payments hereunder (but excluding the Reserved 
Rights, among them being the Issuer’s rights to payments under Sections 2.05, 2.06, 4.01 and 
8.08 of this Agreement, which have not been assigned), and hereby directs the Borrower to 
make payments required herein or under the Note to be made to the Issuer, either to the Trustee 
or as otherwise directed by the Bondowner Representative.  The Borrower assents to such 
assignment and will make such payments under this Agreement directly to the Trustee or as 
otherwise directed by the Bondowner Representative without defense or set off by reason of 
any dispute between the Borrower and the Issuer, the Trustee or the Bondowner 
Representative. 

 
Section 2.05.  Issuer Fees.  The Borrower shall timely pay the fees payable to the Issuer 

pursuant to Sections 7(a) of the Regulatory Agreement as and when due. 
 
Section 2.06.  Payment of Other Amounts by the Borrower.  The Borrower shall 

promptly and timely pay all other amounts due to the Issuer, the Trustee (including, but not 
limited to the Trustee Ongoing Fee), the Rebate Analyst, the Bondowner Representative or any 
of them under the Indenture, the Note, the Disbursement Agreement, the Regulatory 
Agreement and any other of the Loan Documents.  The Borrower shall be personally liable 
under this Agreement, the Note, the Deed of Trust and all other Loan Documents for the 
repayment of amounts owing under this Agreement and the Note, and for the performance of 
any other obligations of the Borrower under this Agreement, the Note, the Deed of Trust and 
the other Loan Documents. 

 
ARTICLE III 

 
DISBURSEMENT 

 
Section 3.01.  Disbursement by Bondowner Representative.  The Bondowner 

Representative shall make or authorize disbursements of the Loan upon satisfaction (or waiver 
by the Bondowner Representative) of the conditions set forth in the Disbursement Agreement 
and in Section 3.03 of the Indenture. 

 
Section 3.02.  Developer Fee.  Notwithstanding anything to the contrary contained in 

the Borrower’s Governing Agreement or any other document, except to the extent otherwise set 
forth below, for so long as the Loan and all interest accrued thereon and other amounts payable 
by the Borrower in connection therewith have not been paid in full, the Borrower will not pay 
any developer fee, developer overhead, developer profit or similar amount (collectively, 
“Developer Fee”) to any Affiliate of the Borrower in an aggregate amount in excess of 
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$____________.  So long as no Event of Default has occurred and is continuing, the Borrower 
anticipates making payments of Developer Fee as follows: 

 
(a) At Loan Closing:  $____________ 
 
(b) At 100% completion of the Improvements:  $____________ 
 
(c) Upon conversion and payoff of the Loan:  $____________ 
 
Total $____________ 
 
Section 3.03.  Limitations on Disbursements.  Notwithstanding recording of the Deed 

of Trust or anything contained in this Agreement, the Bondowner Representative will not be 
required to make any Disbursement unless and until the Borrower has satisfied all applicable 
conditions to such Disbursement set forth in the Disbursement Agreement.  No Disbursement 
of the Loan shall be made after February __, 2023, notwithstanding anything to the contrary 
contained in any construction contract or any other document unless there is first delivered to 
the Trustee an opinion of Bond Counsel to the effect that such Disbursement will not adversely 
affect the exclusion of interest on the Bond from gross income for federal income tax purposes. 

 
ARTICLE IV 

 
COVENANTS OF BORROWER 

 
The Borrower will keep and perform each of the covenants set forth below, except to the 

extent that the Bondowner Representative hereafter specifically waives compliance in writing, 
which waiver may be given or withheld by the Bondowner Representative in its sole discretion; 
provided, however, that the provisions of Section 4.01 may only be waived by the Issuer and 
the Trustee in their respective discretion. 

 
Section 4.01.  Indemnity.  The Borrower releases the Issuer, the Bondowner 

Representative, the Trustee and their respective officers, directors, agents, officials, employees, 
counsel, attorneys and agents, past, present and future (and as to the Issuer, members of its 
governing body) and any person who controls the Issuer, the Bondowner Representative or the 
Trustee within the meaning of the Securities Act, from, and covenants and agrees, without 
limiting the indemnity provided in the Regulatory Agreement, to indemnify, hold harmless and 
defend the Issuer, the Bondowner Representative, the Trustee and their respective officers, 
members, supervisors, directors, officials and employees, counsel, attorneys and agents, past 
present and future of each of them and any person who controls such party within the meaning 
of the United States Securities Act of 1933, as amended, and employees and each of them (each 
an “Indemnified Party”) from and against, any and all losses, claims, damages, demands, 
liabilities and expenses (including reasonable attorney’s fees and expenses), taxes (other than 
income taxes payable by any party as a result of any fees payable to such parties in connection 
with the transaction contemplated hereby), causes of action, suits, claims, demands and 
judgments of any nature, joint or several, by or on behalf of any person arising out of: 

 
(a) the transaction provided for in the Loan Documents or the Indenture or 

otherwise in connection with the Project, the Bond, the Loan or the execution and 
delivery or amendment of any other document entered into in connection with the 
transactions provided for in the Indenture or the Loan Documents (provided no 
indemnity shall be required for claims due to nonpayment of the Note); 

 
(b) the approval of the financing for the Project or the making of the Loan; 
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(c) the issuance and sale of the Bond or any certifications or representations 

made by any person other than the party seeking indemnification; 
 
(d) any and all claims arising in connection with the interpretation, 

performance, enforcement, breach, default or amendment of the Indenture, the Loan  
Documents or any other documents relating to the Project or the Bond or in connection 
with any federal or state tax audit or any questions or other matters arising under such 
documents (provided no indemnity shall be required for claims due to nonpayment of 
the Note); 

 
(e) the carrying out by the Borrower of the transaction provided for in the 

Indenture or the Loan Documents; 
 
(f) the Trustee’s acceptance or administration of the trust created by the 

Indenture or the exercise of its powers or duties under the Indenture or under this 
Agreement or any other agreements to which it is a party or otherwise in connection 
with the transactions provided for in the Indenture or the Loan Documents except for 
claims arising from the Trustee’s administration where such is a result of actions 
contrary to the Trustee’s duties and obligations; 

 
(g) any and all claims arising in connection with the issuance and sale of the 

Bond or any certifications or representations made by any person other than the 
Indemnified Party seeking indemnification, including, without limitation, any statement 
or information made by the Borrower with respect to the Borrower or the Project in any 
offering document or materials regarding the initial offering of the Bond (in connection 
with their issuance under the Indenture), the Project or the Borrower or the Tax 
Certificate executed by the Borrower or any other certificate executed by the Borrower 
which, at the time made, is misleading, untrue or incorrect in any material respect, or 
failure to properly register or otherwise qualify the sale of the Bond or failure to comply 
with any licensing or other law or regulation which would affect the manner in which or 
to whom the Bond could be sold and the carrying out by the Borrower of any of the 
transactions contemplated by the Indenture or the Loan Documents; 

 
(h) the Borrower’s failure to comply with any requirement of this Agreement 

or the Regulatory Agreement (provided no indemnity shall be required for claims due to 
nonpayment of the Note); 

 
(i) any act or omission of the Borrower or any of its agents, servants, 

employees or licensees in connection with the Loan or the Project, including violation of 
any law, ordinance, court order or regulation affecting the Project or any part of it or the 
ownership, occupancy or use of it (provided no indemnity shall be required for claims 
due to nonpayment of the Note); 

 
(j) any damage or injury, actual or claimed, of whatsoever kind, cause or 

character, to property (including loss of use of property) or persons, occurring or 
allegedly occurring in, on or about the Project or arising out of any action or inaction of 
the Borrower, whether or not related to the Project, or resulting from or in any way 
connected with the acquisition and construction or management of the Project, the 
issuance of the Bond or otherwise in connection with the transaction contemplated or 
otherwise in connection with the Project, the Bond or the execution or amendment of 
any document relating to the Project or the Bond; 
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(k) any violation of any environmental law, rule or regulation with respect 
to, or the release of any toxic substance from, the Project; and 

 
(l) any and all claims arising in connection with the operation of the Project, 

or the conditions, environmental or otherwise, occupancy, use, possession, conduct or 
supervision of work done in or about, or from the planning, design, acquisition, 
construction, repair or equipping of, the Project or any part of it, including, but not 
limited to, the Americans with Disabilities Act, if applicable (as evidenced by an 
architect’s certificate to such effect). 
 
This indemnification shall extend to and include, without limitation, all reasonable costs, 

counsel fees, expenses or liabilities incurred in connection with any such claim or proceeding 
brought with respect to such claim, except: 

 
(i) in the case of the foregoing indemnification of Trustee or any of its related 

Indemnified Parties to the extent such damages are caused by the negligence or willful 
misconduct of such Person; and 

 
(ii) in the case of the foregoing indemnification of the Issuer or any of its 

related Indemnified Parties, to the extent such damages are caused by the willful 
misconduct of the Issuer. 
 
In the event that any action or proceeding is brought against any Indemnified Party with 

respect to which indemnity may be sought under this Agreement, the Borrower, upon written 
notice from the Indemnified Party, shall assume the investigation and defense of the action or 
proceeding, including the employment of counsel selected by the Borrower, subject to the 
approval of the Indemnified Party, which approval shall not be unreasonably withheld, 
conditioned or delayed, and shall assume the payment of all expenses related to the action or 
proceeding, with full power to litigate, compromise or settle the same in its sole discretion, 
provided that the Issuer, and the Trustee, as appropriate, shall have the right to review and 
approve or disapprove any such compromise or settlement.  Each Indemnified Party shall have 
the right to employ separate counsel in any such action or proceeding and participate in the 
investigation and defense of the action or proceeding, and the Borrower shall be obligated to 
pay the fees and expenses of such separate counsel if (A) the Indemnified Party, upon the 
advice of counsel, determines that a conflict of interest exists between the interests of the 
Indemnified Party and the interests of the Borrower or (B) such separate counsel is employed 
with the approval of the Borrower, which approval shall not be unreasonably withheld, 
conditioned or delayed. 

 
The Borrower understands and agrees that the foregoing release includes all claims of 

every nature and kind whatsoever, whether known or unknown, suspected or unsuspected, 
and the Borrower has read and understands, and hereby waives the benefits of, Section 1542 of 
the California Civil Code which provides as follows: 

 
“A general release does not extend to claims that the creditor or releasing party 

does not know or suspect to exist in his or her favor at the time of executing the 
releaseand that, if known by him or her, would have materially affected his or her 
settlement with the debtor or released party.” 
 
The Borrower acknowledges that it may hereafter discover facts different from or in 

addition to those which it now knows or believes to be true with respect to the foregoing release 
by the Borrower and agree that the foregoing release shall be and remain effective in all respects 
notwithstanding such different or additional facts or the discovery thereof. 
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Nothing in this Section 4.01 shall in any way limit the Borrower’s indemnification and 

other payment obligations set forth in the Regulatory Agreement. 
 
Section 4.02.  Certain Government Regulations.  The Borrower will not:  (a) be or 

become subject at any time to any governmental requirements, or be included on any list of any 
government agency (including, without limitation, the U.S. Office of Foreign Asset Control list) 
that prohibits or limits the Bondowner Representative from making any advance or extension of 
credit to the Borrower or from otherwise conducting business with the Borrower, or (b) fail to 
provide documentary and other evidence of the Borrower’s identity as may be requested by the 
Bondowner Representative at any time to enable the Bondowner Representative to verify its 
identity or to comply with any such applicable requirements, including, without limitation, 
Section 326 of the USA Patriot Act of 2001, 31 U.S.C. Section 5318. 

 
Section 4.03.  Sale of Bond in Secondary Market.  The Borrower acknowledges the 

possibility that the Bondowner Representative may desire to facilitate the marketability of the 
Bond to a purchaser in the secondary market as permitted by the Indenture, and the Borrower 
agrees to execute such other documents as are required to effectuate such resale of the Bond by 
the Bondowner Representative, provided that the same do not change the economic terms of 
the transactions described herein or expand the liabilities of the parties hereunder. 

 
ARTICLE V 

 
REPRESENTATIONS, WARRANTIES AND COVENANTS OF BORROWER 

 
The Borrower promises that each and every representation and warranty set forth below 

is true, accurate and correct as of the date of this Agreement.  Each Draw Request will be 
deemed to be a reaffirmation, as of the date such Draw Request is submitted to the Bondowner 
Representative, of each and every representation and warranty made by the Borrower in this 
Agreement.  The Borrower represents and warrants to the Issuer and the Bondowner 
Representative as follows: 

 
Section 5.01.  Tax Status of Bond.  The Borrower hereby covenants, represents and 

agrees as follows:  (a) that the Borrower will not take or permit any action to be taken that 
would adversely affect the exclusion from gross income for federal income tax purposes of the 
interest on the Bond and, if it should take or permit any such action, the Borrower will take all 
lawful actions to rescind such action promptly upon having knowledge thereof; and (b) that the 
Borrower will take such action or actions, including amending the Loan Documents, the 
Regulatory Agreement and this Agreement, as determined reasonably necessary in the opinion 
of Bond Counsel to comply fully with all applicable rules, rulings, policies, procedures, 
regulations or other official statements promulgated or proposed by the United States 
Department of the Treasury or the Internal Revenue Service under the Code.  The Borrower 
further covenants and agrees that it will direct all investments of funds held under the 
Indenture or pledged as security for the Loan or the Bonds in compliance with the Code.  The 
Borrower covenants and agrees to cause to be calculated by the Rebate Analyst and pay to the 
Trustee any amounts owing to the United States as rebatable arbitrage in accordance with the 
procedures set forth in the Tax Certificate and Section 6.07 of the Indenture 

 
Section 5.02.  Incorporation of Tax Certificate.  The covenants, representations, 

warranties and agreements of the Borrower set forth in the Tax Certificate are incorporated by 
reference herein as if fully set forth herein. 
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Section 5.03.  Tax Covenants.  The Borrower shall comply with the requirements and 
conditions of the Tax Certificate and the Regulatory Agreement.  Without limiting the foregoing 
and notwithstanding anything to the contrary in this Agreement, the Borrower will not take, or 
permit to be taken on its behalf, any action which would cause interest on the Bond to be 
included in gross income of the Bondowner for federal income tax purposes and will take such 
reasonable action as may be necessary to continue such exclusion from gross income, including: 

 
(a) the Borrower will not use the proceeds of the Bond, or any other funds 

which may be deemed to be proceeds of the Bond pursuant to Section 148 of the Code, 
in the manner which will cause the Bond to be an “arbitrage bond” within the meaning 
of such section, and will comply with the requirements of such Section throughout the 
term of the Bond; 

 
(b) the Borrower will prepare and file any statements required to be filed by 

it in order to maintain such exclusion; 
 
(c) the Borrower will pay to the United States any amount required to be 

paid by the Issuer or the Borrower pursuant to Section 148(f) of the Code, at the times, in 
the amounts and at the places required in order to maintain the exclusion of interest on 
the Bond from gross income of the Bondowner for federal income tax purposes, and the 
Borrower shall compute, or cause to be computed, such amounts annually until the 
earlier of (i) the date required by the Code, or (ii) the date on which the Bond is no 
longer outstanding; 

 
(d) not less than 97% of the net proceeds of the Bond (within the meaning of 

Section 142(a) of the Code) shall be used to pay Qualified Project Costs; 
 
(e) in order to satisfy the requirements set forth in subpart (4) of the 

definition of “program investment” that appears in Section 1.148-1(b) of the Treasury 
Regulations (which requirements must be met in order for the Loan to qualify as a 
program investment within the meaning of that section), neither the Borrower nor any 
related person will purchase the Bond in an amount related to the amount of the Loan; 

 
(f) no changes will be made to the Project, no actions will be taken by the 

Borrower, and the Borrower will not omit to take any actions, which will in any way 
adversely affect the tax exempt status of the interest on the Bond; 

 
(g) if the Borrower becomes aware of any circumstance, event or condition 

which would result in the interest payable on the Bond becoming includable in gross 
income of the Bondowner for federal income tax purposes, the Borrower will promptly 
give written notice of such circumstance, event or condition to the Issuer and the 
Bondowner Representative; 

 
(h) the full amount of each disbursement from the Loan will be applied to 

pay or to reimburse the Borrower for the payment of Project Costs and, after taking into 
account any proposed disbursement, (i) at least 97% of the net proceeds (as defined in 
Section 150 of the Code) of the Bond will be used to pay Qualified Project Costs to 
provide a qualified residential rental project (as defined in Section 142(d) of the Code), 
(ii) less than 25% of the net proceeds of the Bond will have been disbursed to pay or to 
reimburse the Borrower for the cost of acquiring land, (iii) not more than 2% of the 
proceeds of the Bond will have been used for Issuance Costs, and (iv) none of the 
proceeds of the Bond (as defined for purposes of Section 147(g) of the Code) will be 
disbursed to provide working capital; 
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(i) the Borrower will cause all of the residential units (except the one 

manager’s unit) in the Project to be rented or available for rental on a basis which 
satisfies applicable requirements of the Act, the Code and the Regulatory Agreement; 

 
(j) all leases for the Project will comply with all applicable laws and, as 

applicable for units rented to low and very-low income tenants, as provided in the 
Regulatory Agreement; 

 
(k) in connection with any lease or grant by the Borrower of the use of the 

Project, the Borrower will require that the lessee or user of any portion of the Project not 
use that portion of the Project in any manner which would violate the covenants set 
forth in this Agreement or the Regulatory Agreement; 

 
(l) no portion of the proceeds of the Loan shall be used to provide any 

airplane, skybox or other private luxury box, health club facility, facility primarily used 
for gambling, or store the principal business of which is the sale of alcoholic beverages 
for consumption off premises, and no portion of the proceeds of the Loan shall be used 
for an office unless (i) the office is located on the premises of the facilities constituting 
the Project and (ii) not more than a de minimis amount of the functions to be performed 
at such office is not related to the day-to-day operations of the Project; and 

 
(m) no proceeds of the Bond will be used for the acquisition of any tangible 

property or an interest therein, other than land or an interest in land, unless the first use 
of such property was pursuant to such acquisition; provided, however, that this 
limitation shall not apply with respect to any building (and the equipment therefor) if 
construction expenditures (as defined in the Code) with respect to such building equal 
or exceed 15% of the portion of the cost of acquiring such building (and equipment) 
financed with proceeds of the Bond; and provided, further, that this limitation shall not 
apply with respect to any structure other than a building if construction expenditures 
with respect to such structure equal or exceed one hundred percent (100%) of the 
portion of the cost of acquiring such structure financed with the proceeds of the Bond. 
 
In any matter relating to the exclusion of interest on the Bond from gross income for 

federal income tax purposes, the terms and provisions of the Tax Certificate and the Regulatory 
Agreement shall control in the event of any conflict between this Agreement and the Tax 
Certificate or Regulatory Agreement, as applicable. 

 
ARTICLE VI 

 
DEFAULT AND REMEDIES 

 
Section 6.01.  Events of Default.  Any of the following, without limitation, shall 

constitute an “Event of Default” (and the term “Default” shall mean any of the following, 
whether or not any requirement for notice or lapse of time has been satisfied); provided, that 
any of the Borrower’s partners may, but are not obligated to, cure a Default and such cure shall 
be accepted by the Bondowner Representative as if made by the Borrower: 

 
(a) Any representation or warranty made by the Borrower to or for the 

benefit of the Bondowner Representative or the Issuer herein or elsewhere in connection 
with the Loan, including but not limited to any representation in connection with the 
security therefor, shall prove to have been incorrect or misleading in any material 
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respect when made (or becomes incorrect or misleading in any material respect 
thereafter); or 

 
(b) The Borrower shall fail to pay any sum when due under this Agreement, 

the Deed of Trust, the Note or any other Loan Document which is not cured within the 
time provided for cure under Section 6.1 of the Disbursement Agreement, provided that 
the use of any reserve held hereunder, under the Indenture or the Disbursement 
Agreement to pay any such amount shall not be an Event of Default hereunder; or 

 
(c) Other than a failure described in (b) above, the Borrower or any other 

party thereto (other than the Issuer, the Trustee or the Bondowner Representative) shall 
fail to perform its obligations under any other covenant or agreement contained in this 
Agreement, the Deed of Trust, the Note or any other Loan Document, which is not cured 
within any notice and cure period set forth in the other applicable document; provided, 
however, that if there is no otherwise applicable cure period for any such failure to 
perform, such failure to perform shall not constitute an Event of Default unless the 
respective event continues for a period of 30 days after written notice thereof, specifying 
such event and requiring the same to be remedied, shall have been given by the Issuer, 
the Bondowner Representative or the Trustee to the Borrower at its notice address in 
Section 11.06 (with a copy to: (a) the Issuer if the notice has been given by the 
Bondowner Representative or to the Trustee, or (b) the Bondowner Representative if 
notice has been given by the Issuer or the Trustee, or (c) the Trustee if the notice has 
been given by the Issuer or the Bondowner Representative). 
 
Section 6.02.  Remedies. 
 
(a) Withholding of Disbursements.  After the occurrence of an Event of Default, the 

Bondowner Representative’s obligation to lend or disburse funds under the Loan Documents 
will automatically terminate, and the Bondowner Representative in its sole discretion may 
withhold any one or more Disbursements.  The Bondowner Representative may also withhold 
any one or more Disbursements after the occurrence and during the continuance of a Default 
unless and until the Borrower cures such Default prior to the occurrence of an Event of Default.  
No Disbursement by the Bondowner Representative will constitute a waiver of any Default 
unless the Bondowner Representative agrees otherwise in writing in each instance. 

 
(b) Acceleration.  After the occurrence of an Event of Default, all of the Borrower’s 

obligations under the Loan Documents will become immediately due and payable at the option 
of the Bondowner Representative and in the Bondowner Representative’s sole discretion 
without notice of default, presentment or demand for payment, protest or notice of nonpayment 
or dishonor, or other notices or demands of any kind. 

 
(c) Pledged Accounts, Etc.  After the occurrence and during the continuance of an 

Event of Default, the Bondowner Representative in its sole discretion may apply the funds in 
the Pledged Accounts, and any other cash or cash equivalents of the Borrower or Guarantor 
held by or subject to the control of the Bondowner Representative (including but not limited to 
funds drawn under any letter of credit provided to the Bondowner Representative in 
connection with the Loan and funds in the Construction Fund), or any portion thereof to 
payment of the Borrower’s obligations under the Loan Documents; provided, however, that 
such application of funds will not cure or be deemed to cure any Event of Default.  Nothing in 
this Agreement will obligate the Bondowner Representative to apply all or any portion of any 
such funds on account of any Event of Default or to repayment of such obligations.  The 
Borrower further agrees, and expressly acknowledges the reliance of the Bondowner 
Representative hereon, that any and all application of the funds in any Pledged Account or the 
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Construction Fund to or upon any of such obligations will be, and will be irrevocably deemed 
to be, a realization upon and foreclosure of the security interests and liens granted the 
Bondowner Representative in such funds and will not be, or be deemed to be, the exercise of a 
right of set-off. 

 
(d) Continuation of Construction, Etc.  After the occurrence of any Event of Default, 

the Bondowner Representative will have the right, in its sole discretion and the Trustee may, 
upon receipt of written direction of the Bondowner Representative, to enter and take possession 
of the Property, whether in person, by agent or by court-appointed receiver, and to take any 
and all actions that the Bondowner Representative in its sole discretion may consider necessary 
or appropriate to preserve and protect the Property or to complete construction and/or 
rehabilitation of the Project, including making changes in plans, specifications, work or 
materials and entering into, modifying or terminating any contractual arrangements, all subject 
to the Bondowner Representative’s right at any time to discontinue any work without liability.  
In addition, with or without taking possession of the Property, the Bondowner Representative 
will have the right but not the obligation to cure any and all defaults by the Borrower under any 
of the Security Documents, the Project contracts or other contracts relating to the Property.  If 
the Bondowner Representative or the Trustee chooses to complete construction of the 
Improvements or to cure any of such defaults, the Bondowner Representative or the Trustee 
will not assume any liability to the Borrower or any other person or entity for completing 
construction of the Project, or for the manner or quality of their construction, or for curing any 
such defaults, and the Borrower expressly waives any such liability.  If the Bondowner 
Representative or the Trustee exercises any of the rights or remedies provided in this 
subsection, that exercise will not make the Bondowner Representative or the Trustee, or cause 
the Bondowner Representative or the Trustee to be deemed to be, a partner or joint venturer of 
the Borrower or a mortgagee in possession.  The Bondowner Representative in its sole 
discretion, or the Trustee at the written direction of the Bondowner Representative, may choose 
to complete construction in its own name.  All sums expended by the Bondowner 
Representative or the Trustee in completing construction or curing the Borrower’s defaults will 
be considered to have been an additional Disbursement to the Borrower bearing interest at the 
Default Rate and will be secured by the Loan Documents.  For these purposes the Bondowner 
Representative, in its sole discretion, may reallocate any line item or cost category of the budget 
contained in the Disbursement Agreement, and may make use of any available the Borrower’s 
sources of funds. 

 
(e) Other Remedies; Cumulative Remedies.  After the occurrence of an Event of 

Default, the Bondowner Representative may exercise, or direct the Trustee in writing to 
exercise, any and all other rights and remedies available to it under any of the Loan Documents 
or under applicable law.  All rights and remedies available to the Bondowner Representative 
will be cumulative and not exclusive. 

 
(f) Delegation of Enforcement Rights.  The Issuer acknowledges that the Bondowner 

Representative, by making funds available to the Borrower by means of the Bondowner 
Representative’s purchase of the Bond under the Indenture is interested in the Loan to the 
Borrower.  Accordingly, the Issuer hereby delegates to the Bondowner Representative the 
exercise of all the rights and remedies exercisable by either the Issuer or the Trustee under the 
Loan Documents (except for the “Reserved Rights” as defined in the Indenture), including, 
without limitation, approval rights under the Loan Documents and all rights and remedies 
under the Loan Documents arising from a Default or Event of Default, including those rights 
and remedies set forth Sections 3.6, 3.9, 3.12 and 3.13 of the Deed of Trust, and as otherwise 
provided in the Note. 
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Section 6.03.  Waiver of the Right of Setoff.  The Borrower will make all payments 
provided for under the terms of this Agreement, the Note and the other Loan Documents 
without offset or deduction.  In the event of any litigation by the Bondowner Representative to 
enforce the terms of the Loan Documents, the Borrower will not assert any counterclaim against 
the Bondowner Representative therein (other than compulsory counterclaims), but will assert 
the same only by means of a separate action. 

 
ARTICLE VII 

 
PLEDGED ACCOUNTS; RESERVE ACCOUNTS. 

 
Section 7.01.  Grant of Security Interest.  The Borrower hereby pledges and assigns to 

the Bondowner Representative, and grants the Bondowner Representative a security interest in 
and lien upon each of the Pledged Accounts and all funds from time to time on deposit therein 
to secure all of the Borrower’s obligations under the Note, this Agreement and the other Loan 
Documents.  All income taxes payable with respect to income on each Pledged Account, if any, 
will be paid by the Borrower.  The tax identification number associated with each Pledged 
Account will be that of the Borrower.  If required by the Bondowner Representative, the 
Borrower shall execute the Bondowner Representative’s form of Assignment of Deposit 
Account with respect to each of the Pledged Accounts. 

 
Section 7.02.  [to be revised upon distribution of Bank documents to provide for 

required Reserve Accounts].   
 
Section 7.03.  Reserve Accounts.  If the Borrower, as a matter of convenience, deposits 

or causes to be deposited with the Bondowner Representative the operating and reserve 
accounts for the Project, or any of them that do not constitute Pledged Accounts, the 
Bondowner Representative will not have a security interest in any such account unless such a 
security interest is created by a writing that specifically grants to the Bondowner Representative 
a security interest in the account in question as security for the Loan.  Nothing herein 
constitutes a waiver by the Bondowner Representative of any right of setoff against any such 
account. 

  
ARTICLE VIII 

 
MISCELLANEOUS 

 
Section 8.01.  No Waiver; Consents.  Each consent or waiver by the Bondowner 

Representative of any of its rights or remedies under this Agreement or the other Loan 
Documents must be in writing and executed by the Bondowner Representative, and no waiver 
will be construed as a continuing waiver.  No waiver will be implied from the Bondowner 
Representative’s delay in exercising or failure to exercise any right or remedy against the 
Borrower or any security.  Consent by the Bondowner Representative to any act or omission by 
the Borrower will not be construed as a consent to any other or subsequent act or omission or as 
a waiver of the requirement for the Bondowner Representative’s consent to be obtained in any 
future or other instance. 

 
Section 8.02.  Purpose and Effect of the Bondowner Representative’s Approval.  The 

Bondowner Representative’s approval of any matter in connection with the Loan will be for the 
sole purpose of protecting the Bondowner Representative’s security and rights.  In no event will 
the Bondowner Representative’s approval be a representation of any kind with regard to the 
matter being approved.  Without limiting the generality of the preceding sentence, the Borrower 
acknowledges that the Bondowner Representative has no duty to the Borrower or any third 
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party regarding compliance with laws or regulations affecting low income housing tax credits 
or any other tax matter with respect to the Loan or the Project. 

 
Section 8.03.  Singular and Plural.  As used in this Agreement and the other Loan 

Documents, singular terms include the plural and vice versa as the context may require. 
 
Section 8.04.  No Third Parties Benefited.  This Agreement is made and entered into for 

the sole protection and benefit of the Issuer in its said capacity, the Bondowner Representative, 
the Borrower, and their permitted successors and assigns.  No trust fund is created by this 
Agreement and no other persons or entities will have any right of action under this Agreement 
or any right to the Loan Proceeds.  The Bondowner Representative will not be obligated to 
provide any assurances, commitments, obligations or agreements to or for the benefit of any 
person or entity other than the Borrower. 

 
Section 8.05.  Notices.  All notices given under this Agreement must be in writing and 

given as provided in the Indenture with respect to the giving of notices thereunder. 
 
Section 8.06.  Authority to File Notices.  The Borrower irrevocably appoints the 

Bondowner Representative as its attorney-in-fact, with full power of substitution, to file for 
record, at the Borrower’s cost and expense and in the Borrower’s name, any notices of 
commencement or completion, notices of cessation of labor, or any other notices that the 
Bondowner Representative in its sole discretion may consider necessary or desirable to protect 
the security for the repayment of the Loan, if the Borrower fails to do so. 

 
Section 8.07.  Actions.  The Issuer, the Trustee and the Bondowner Representative will 

have the right, but not the obligation, to commence, appear in, and defend any action or 
proceeding that might affect its security or its rights, duties or liabilities relating to the Loan, the 
Property or any of the Loan Documents.  The Borrower will pay promptly on demand all of the 
Issuer’s, the Trustee’s and the Bondowner Representative’s out-of-pocket costs, expenses, and 
reasonable attorneys’ fees and all expenses of the Issuer’s and the Bondowner Representative’s 
respective counsel incurred in those actions or proceedings. 

 
Section 8.08.  Legal and Other Expenses.  The Borrower will reimburse the Issuer, the 

Trustee and the Bondowner Representative within five days after written demand for all costs 
and expenses incurred by the Issuer, the Trustee, the Bondowner Representative or any of them 
in connection with the administration, interpretation, enforcement or performance of the Loan.  
Without limiting the generality of the foregoing in the event of any Default, or in the event that 
any dispute arises relating to the interpretation, enforcement or performance of any of the Loan 
Documents, the Issuer, the Trustee and the Bondowner Representative will be entitled to collect 
from the Borrower on demand all fees and expenses incurred in connection therewith, 
including but not limited to fees of attorneys, accountants, appraisers, environmental 
inspectors, consultants, expert witnesses, arbitrators, mediators and court reporters.  Without 
limiting the generality of the foregoing, the Borrower will pay all such costs and expenses 
incurred in connection with:  (a) arbitration or other alternative dispute resolution proceedings, 
trial court actions and appeals; (b) bankruptcy or other insolvency proceedings of the Borrower 
or other party liable for any of the obligations of this Agreement or the other Loan Documents 
or any party having any interest in any security for any of those obligations; (c) judicial or 
nonjudicial foreclosure on, or appointment of a receiver for, any of the Property; (d) post-
judgment collection proceedings; (e) all claims, counterclaims, cross-claims and defenses 
asserted in any of the foregoing whether or not they arise out of or are related to this 
Agreement; (f) all preparation for any of the foregoing; and (g) all settlement negotiations with 
respect to any of the foregoing.  Whenever the Borrower is obligated to pay or reimburse the 
Issuer or the Bondowner Representative for any attorneys’ fees, those fees will include the 
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allocated costs, as determined by the Issuer or the Bondowner Representative, as the case may 
be, for services of in-house counsel. 

 
Section 8.09.  Applicable Law.  This Agreement will be governed by the law of the State, 

without regard to any provisions or principles thereof relating to choice of law or conflict-of-
laws, except as may be preempted by federal law. 

 
Section 8.10.  Time of Essence.  Time is of the essence in the performance of this 

Agreement and each and every term hereof. 
 
Section 8.11.  Force Majeure.  If the construction of the Improvements is directly 

affected and delayed by fire, earthquake or other acts of God, inclement weather that could not 
reasonably be anticipated by the Borrower, strike, lockout, acts of public enemy, riot, 
insurrection, terrorism, or governmental regulation of the sale or transportation of materials, 
supplies or labor, the Borrower must notify the Bondowner Representative and the Issuer in 
writing within 10 business days after the event occurs that causes the delay. 

 
Section 8.12.  Integration and Amendments; Conflicts.  The Loan Documents (a) 

integrate all the terms and conditions mentioned in or incidental to this Agreement, (b) 
supersede all oral negotiations and prior writings with respect to their subject matter including, 
but not limited to, any loan commitment by the Bondowner Representative, and (c) are 
intended by the parties as the final expression of the entire agreement with respect to the Loan 
and as the complete and exclusive statement of the terms and conditions agreed to by the 
parties.  No representation, understanding, promise or condition will be enforceable against any 
party unless it is contained in the Loan Documents.  If there is any conflict between the terms, 
conditions and provisions of this Agreement and those of any other agreement or instrument, 
including any other Loan Document, the terms, conditions and provisions of this Agreement 
will control.  This Agreement may not be modified or amended except by a written agreement 
signed by the parties hereto. 

 
Section 8.13.  Binding Effect; Successors and Assigns; Disclosure.  This Agreement will 

become effective only when it has been executed by the Issuer, the Borrower and the 
Bondowner Representative and thereafter will be binding upon and inure to the benefit of the 
Issuer, the Borrower and the Bondowner Representative and their respective successors and 
assigns, except that the Borrower will not have the right to assign its rights hereunder or any 
interest herein without the prior written consent of the Bondowner Representative, which may 
be granted or withheld in the Bondowner Representative’s sole discretion and otherwise subject 
to the provisions of Section 12 of the Regulatory Agreement.  The Bondowner Representative 
may sell, assign or grant participations in all or any part of its rights and obligations under this 
Agreement and the other Loan Documents, but only in accordance with the terms of Section 
2.05 of the Indenture.  The Bondowner Representative may disclose information about the Loan, 
the Borrower, Guarantor, the Property and other relevant matters to the Bondowner 
Representative’s Affiliates, potential purchasers of, assignees of, and participants in, the Loan, 
and to derivative counterparties and rating agencies. 

 
Section 8.14.  Captions.  All captions or headings to sections, subsections and other 

divisions of this Agreement and the addenda and exhibits to this Agreement are only for the 
convenience of the parties and will not be construed to have any effect or meaning with respect 
to the other content thereof. 

 
Section 8.15.  Incorporation.  The recitals and exhibits of and to this Agreement are 

incorporated herein and all provisions thereof will be deemed to be binding provisions of this 
Agreement. 
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Section 8.16.  Relationship of Parties; No Fiduciary Duty.  The Borrower acknowledges 

that neither the Issuer nor the Bondowner Representative has any fiduciary relationship with, 
or fiduciary duty to, the Borrower or any other person or entity arising out of or in connection 
with this Agreement or any of the other Loan Documents, and the relationship between the 
Issuer and the Bondowner Representative, and the Borrower, in connection herewith and 
therewith is solely that of creditor and debtor.  None of this Agreement or any of the other Loan 
Documents creates a joint venture among the parties. 

 
Section 8.17.  Limitation on the Issuer’s Liability.  The Issuer shall not be obligated to 

pay the principal of, premium, if any, or interest on the Bond, except from the Trust Estate and 
Revenues.  Any obligation or liability of the Issuer created by or arising out of this Agreement 
(including without limitation any liability created by or arising out of the representations, 
warranties or covenants set forth herein or otherwise) shall not impose a debt or pecuniary 
liability upon the Issuer or a charge upon its general credit, but shall be payable solely out of the 
Trust Estate and Revenues.  Neither the issuance of the Bond nor the delivery of this Agreement 
shall, directly or indirectly or contingently, obligate the Issuer to make any appropriation for 
payment of the Bond.  Nothing in the Bond or this Agreement or the proceedings of the Issuer 
authorizing the Bond or in the Act or in any other related document shall be construed to 
authorize the Issuer to create a debt of the Issuer within the meaning of any constitutional or 
statutory provision of the State.  No breach of any pledge, obligation or agreement of the Issuer 
hereunder may impose any pecuniary liability upon the Issuer or any charge upon its general 
credit. 

 
Anything in this Agreement to the contrary notwithstanding, it is expressly understood 

by the parties to this Agreement that (a) the Issuer may rely exclusively on the truth and 
accuracy of any certificate, opinion, notice or other instrument furnished to the Issuer by the 
Trustee, the Borrower, the Bondowner Representative or any Bondholder as to the existence of 
any fact or state of affairs, (b) the Issuer shall not be under any obligation under the Indenture 
or this  Agreement to perform any record keeping or to provide any legal services, it being 
understood that such services shall be performed or caused to be performed by the Trustee, the 
Bondowner Representative or by any Bondholder and (c) none of the provisions of the 
Indenture, this Agreement, the Regulatory Agreement or any Loan Document shall require the 
Issuer to expend or risk its own funds or otherwise to incur financial liability in the 
performance of any of its duties or in the exercise of any of its rights or powers under the 
Indenture, this Agreement, the Regulatory Agreement and any Loan Document unless it shall 
first have been adequately indemnified to its satisfaction against any costs, expenses and 
liability which it may incur as a result of taking such action.  It is recognized that 
notwithstanding any other provision of this Agreement, neither the Borrower nor any 
Bondholder shall look to the Issuer or its officials, commissioners, officers, attorneys, 
accountants, financial advisors, agents or staff for damages suffered by the Borrower or such 
Bondholder as a result of the failure of the Issuer to perform any covenant, undertaking or 
obligation under this Agreement, the Regulatory Agreement, any of the Loan Documents or any 
of the other documents referred to herein, or as a result of the incorrectness of any 
representation made by the Issuer in any of such documents, nor for any other reason except for 
representations made by the Issuer in any certificate of the Issuer and the opinion of counsel to 
the Issuer delivered on the Closing Date. 

 
Section 8.18.  Counterparts.  This Agreement may be executed in counterparts, each of 

which will be an original, and all of which together will constitute but one and the same 
instrument. 
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ARTICLE IX 
 

WAIVER OF JURY TRIAL; JUDICIAL REFERENCE 
 
EACH OF THE BORROWER AND THE BONDOWNER REPRESENTATIVE (FOR 

ITSELF AND ITS SUCCESSORS, ASSIGNS AND PARTICIPANTS) HEREBY WAIVES, TO THE 
FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A 
TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR INDIRECTLY ARISING OUT 
OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED 
HEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY OTHER THEORY).  EACH 
PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR ATTORNEY OF 
ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH 
OTHER PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE 
FOREGOING WAIVER BY THE BORROWER AND THE BONDOWNER REPRESENTATIVE 
AND (B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE 
MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

 
The Borrower and the Bondowner Representative agree that, in the event any legal 

proceeding is filed in a court of the State (the “Court”) by or against any party hereto in 
connection with any controversy, dispute or claim directly or indirectly arising out of or relating 
to this Agreement or the transactions contemplated hereby (whether based on contract, tort or 
any other theory) (each, a “Claim”) and the waiver set forth in the preceding paragraph is not 
enforceable in such action or proceeding the terms and provisions of the following paragraphs 
in this Article IX shall apply. 

 
Subject to the following provisions of this Article IX, any Claim will be determined by a 

general reference proceeding in accordance with the provisions of California Code of Civil 
Procedure Sections 638 through 645.1.  The parties intend this general reference agreement to be 
specifically enforceable in accordance with California Code of Civil Procedure Section 638.  
Except as otherwise provided in the Loan Documents, venue for the reference proceeding will 
be in the state or federal court in the county or district where venue is otherwise appropriate 
under applicable law. 

 
The following matters shall not be subject to a general reference proceeding:  (a) non 

judicial foreclosure of any security interests in real or personal property, (b) exercise of self-help 
remedies (including, without limitation, set off), (c) appointment of a receiver and (d) 
temporary, provisional or ancillary remedies (including, without limitation, writs of 
attachment, writs of possession, temporary restraining orders or preliminary injunctions).  This 
Agreement does not limit the right of any party to exercise or oppose any of the rights and 
remedies described in clauses (a)   (d) and any such exercise or opposition does not waive the 
right of any party to a reference proceeding pursuant to this Agreement. 

 
Upon the written request of the Borrower or the Bondowner Representative, the 

Borrower and the Bondowner Representative shall select a single referee, who shall be a retired 
judge or justice.  If the parties do not agree upon a referee within ten days of such written 
request, then, any party may request the court to appoint a referee pursuant to California Code 
of Civil Procedure Section 640(b). 

 
All proceedings and hearings conducted before the referee, except for trial, shall be 

conducted without a court reporter, except when any party so requests, a court reporter will be 
used and the referee will be provided a courtesy copy of the transcript.  The party making such 
request shall have the obligation to arrange for and pay costs of the court reporter, provided 
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that such costs, along with the referee’s fees, shall ultimately be borne by the party who does 
not prevail, as determined by the referee. 

 
The referee may require one or more prehearing conferences.  The Borrower and the 

Bondowner Representative shall be entitled to discovery, and the referee shall oversee 
discovery in accordance with the rules of discovery, and may enforce all discovery orders in the 
same manner as any trial court judge in proceedings at law in the State.  The referee shall apply 
the rules of evidence applicable to proceedings at law in the State and shall determine all issues 
in accordance with applicable state and federal law.  The referee shall be empowered to enter 
equitable as well as legal relief and rule on any motion which would be authorized in a trial, 
including, without limitation, motions for default judgment or summary judgment.  The referee 
shall report his decision, which report shall also include findings of fact and conclusions of law. 

 
The Borrower and the Bondowner Representative recognize and agree that all claims 

resolved in a general reference proceeding pursuant hereto will be decided by a referee and not 
by a jury. 

 
In the event of any inconsistency between the provisions of this article and any other 

provision of the Loan Documents, this Article will control. 
 

ARTICLE X 
 

WAIVER OF SPECIAL DAMAGES 
 
TO THE EXTENT PERMITTED BY APPLICABLE LAW, BORROWER SHALL NOT 

ASSERT, AND HEREBY WAIVES, ANY CLAIM AGAINST THE BONDOWNER 
REPRESENTATIVE, THE ISSUER OR EITHER OF THEM ON ANY THEORY OF LIABILITY, 
FOR SPECIAL, INDIRECT, CONSEQUENTIAL OR PUNITIVE DAMAGES (AS OPPOSED TO 
DIRECT OR ACTUAL DAMAGES) ARISING OUT OF, IN CONNECTION WITH, OR AS A 
RESULT OF, THIS AGREEMENT OR ANY AGREEMENT OR INSTRUMENT 
CONTEMPLATED HEREBY, THE TRANSACTIONS CONTEMPLATED HEREBY OR 
THEREBY, THE LOAN OR THE USE OF THE PROCEEDS THEREOF. 

 
ARTICLE XI 

 
USA PATRIOT ACT NOTIFICATION 

 
The Bondowner Representative hereby notifies the Borrower that pursuant to the 

requirements of Section 326 of the USA Patriot Act of 2001 31 U.S.C. Section 5318 (the “Patriot 
Act”), it is required to obtain, verify and record information that identifies the Borrower, which 
information includes the name and address of the Borrower and other information that will 
allow the Borrower Representative to identify the Borrower in accordance with the Patriot Act. 

 
 

[Remainder of page intentionally left blank] 
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ISSUER: 
 
HOUSING AUTHORITY OF THE CITY OF 
SAN DIEGO, as Issuer 
 
 
 
By:    

Richard C. Gentry, 
Executive Director 

19048.42:J16664 
 
 
 
 
 

[Issuer Signature page for East Block Family Loan Agreement] 
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BORROWER: 
 

FAIRMOUNT FAMILY HOUSING CIC, LP,  
a California limited partnership 
 
By: Fairmount and El Cajon Realty, LLC 

a California limited liability company, 
its Managing General Partner 
 
By: Price Philanthropies Foundation, 

a Delaware nonprofit, nonstock corporation 
its Manager and Member 
 
 
By:    
Name: Jeff Fisher 
Title: Chief Financial Officer 
 
 
By:    
Name: Sophie Bernabe 
Title: Secretary 

 
By: CIC Fairmount Family Housing, LLC, 

a California limited liability company, 
its Administrative General Partner 
 
By: Chelsea Investment Corporation 

a California corporation 
its Manager 
 
 
By:    
Name: Cheri Hoffman 
Title: President 

 

03042.159:J16588 
 
 
 
 
 

[Borrower Signature page for East Block Family Loan Agreement] 
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BONDOWNER REPRESENTATIVE: 
 
ZIONS BANKCORPORATION, N.A. DBA 
CALIFORNIA BANK & TRUST, 
a California banking corporation 
 
 
 
By:    

Steven Herman, 
Senior Vice President 

03042.159:J16588 
 
 
 
 
 

[Bondowner Representative Signature page for East Block Family Loan Agreement] 
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EXHIBIT A 
 

LEGAL DESCRIPTION 
 
 
The land referred to is situated in the City of San Diego, County of San Diego, State of 

California, and is described as follows: 
 
 
 
 
 
 
 
 
 
 
 
Assessor’s Parcel Number: ____________ 
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EXHIBIT B 
 

ACCOUNTS 
 

[to be revised following distribution of Bank documents] 
 
1. Required Pledged Accounts.  The Borrower will maintain each of the following 

deposit accounts (the “Pledged Accounts”) with the Bondowner Representative until the date 
that all funds therein have been released therefrom and no provisions exist for further deposits 
thereto. 

 
(a) Borrower’s Funds Account.  An account (the “the Borrower’s Funds Account”) 

into which the Borrower’s funds are to be deposited as required by the Bondowner 
Representative pursuant to the terms of the Disbursement Agreement in order to maintain the 
Loan In Balance as provided in the Disbursement Agreement.  The Borrower’s Funds Account 
will be established only if and when needed. 

 
(b) Tax Credit Equity Account.  An account (the “Tax Credit Equity Account”) into 

which deposits of equity contributions by Investor Limited Partner are to be deposited as 
provided in the Disbursement Agreement. 

 
2. Interest on Accounts.  The Pledged Accounts will bear interest at a rate or rates 

applicable to the type of account used therefor as generally offered to the public by the 
Bondowner Representative, except that the Borrower’s Funds Account will not bear interest. 

 
3. Release of Funds From Accounts.  The Bondowner Representative will permit 

funds to be released from the Pledged Accounts as follows, provided that after the occurrence 
and during the continuance of an Event of Default, the Bondowner Representative may apply 
any or all funds in the Pledged Accounts to repayment of amounts owing to the Bondowner 
Representative under the Note and the other Loan Documents: 

 
(a) [Reserved]. 
 
(b) [Reserved]. 
 
(c) Borrower’s Funds Account.  The Bondowner Representative will make 

Disbursements from the Borrower’s Funds Account to pay Hard Costs and Soft Costs in 
accordance with the budget contained in the Disbursement Agreement. 

 
(d) Tax Credit Equity Account.  The Bondowner Representative will release funds 

from the Tax Credit Equity Account as provided in the Disbursement Agreement. 



Quint & Thimmig LLP 12/26/19 
 1/7/20 
 1/13/20 

19048.42:J16660 

RECORDING REQUESTED BY AND 
WHEN RECORDED RETURN TO: 
Quint & Thimmig LLP 
900 Larkspur Landing Circle, Suite 270 
Larkspur, CA 94939-1726 
Attention:  Paul J. Thimmig, Esq. 
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REGULATORY AGREEMENT AND 
DECLARATION OF RESTRICTIVE COVENANTS 

 
 
THIS REGULATORY AGREEMENT AND DECLARATION OF RESTRICTIVE 

COVENANTS (as supplemented and amended from time to time, this “Regulatory Agreement”), 
dated as of February 1, 2020, is by and between the HOUSING AUTHORITY OF THE CITY OF 
SAN DIEGO, a public body, corporate and politic, duly organized and existing under the laws of 
the State of California (together with any successor to its rights, duties and obligations, the 
“Issuer”), and FAIRMOUNT FAMILY HOUSING CIC, LP, a limited partnership duly organized, 
validly existing and in good standing under the laws of the State of California (together with any 
successor to its rights, duties and obligations hereunder and as owner of the Project identified 
herein, the “Borrower”). 

 
R E C I T A L S :  

 
WHEREAS, the Legislature of the State of California enacted Chapter 1 of Part 2 of 

Division 24 (commencing with Section 34200) of the Health and Safety Code (the “Act”) to 
authorize housing authorities to, among other actions, issue revenue bonds to finance the 
acquisition and construction of multifamily rental housing for families and individuals of low 
income; and 

 
WHEREAS, the Issuer is a public body (within the meaning of that term in the Regulations 

of the Department of Treasury and the rulings of the Internal Revenue Service prescribed and 
promulgated pursuant to Section 103 of the Internal Revenue Code of 1986, as amended (the 
“Code”)); and 

 
WHEREAS, on July 16, 2019, the Board of Commissioners of the Issuer adopted 

Resolution No. HA-1824 (the “Inducement Resolution”) authorizing the issuance of revenue 
bonds under the Act in connection with the financing of a portion of the costs of the acquisition 
and construction of a multifamily residential rental housing project located at 4340 44th Street in 
the City of San Diego, California on the site described in Exhibit A hereto and known as East 
Block Family Apartments (the “Project”) which housing project shall be subject to the terms and 
provisions hereof; and 

 
WHEREAS, in furtherance of the purposes of the Act and the Inducement Resolution and 

as a part of the Issuer’s plan of financing residential housing, the Issuer has issued its revenue 
bond designated “Housing Authority of the City of San Diego Multifamily Housing Revenue 
Bond (East Block Family Apartments), Series 2020B” in the principal amount of $___________ (the 
“Bond”) pursuant to the terms of an Indenture of Trust, dated as of February 1, 2020 (the 
“Indenture”), among the Issuer, Zions Bancorporation, N.A. dba  California Bank & Trust, as 
Bondowner Representative (the “Bondowner Representative”), and The Bank of New York 
Mellon Trust Company, N.A., as trustee (the “Trustee”), the proceeds of which Bond were loaned 
by the Issuer to the Borrower (the “Loan”) pursuant to the terms of a Loan Agreement, dated as 
of February 1, 2020 (the “ Loan Agreement”), among the Issuer, the Bondowner Representative 
and the Borrower; and 

 
WHEREAS, the Issuer hereby certifies that all things necessary to make the Bond, when 

issued as provided in the Indenture, the valid, binding and limited obligation of the Issuer 
according to the import thereof, and to constitute the Indenture a valid assignment of the amounts 
pledged to the payment of the principal of, and premium, if any, and interest on the Bond, have 
been done and performed, and the creation, execution and delivery of the Indenture and the 
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execution and issuance of the Bond, subject to the terms thereof, in all respects have been duly 
authorized; and 

 
WHEREAS, the Code and the regulations and rulings promulgated with respect thereto, 

and the Act, prescribe that the use and operation of the Project be restricted in certain respects 
and in order to ensure that the Project will be constructed, used and operated in accordance with 
the Code and the Act, the Issuer and the Borrower have determined to enter into this Regulatory 
Agreement in order to set forth certain terms and conditions relating to the construction and 
operation of the Project. 

 
A G R E E M E N T :  

 
NOW, THEREFORE, in consideration of the issuance of the Bond by the Issuer and the 

mutual covenants and undertakings set forth herein, and other good and valuable consideration 
the receipt and sufficiency of which are hereby acknowledged, the Issuer and the Borrower 
hereby agree as follows: 

 
Section 1.  Definitions and Interpretation.  Unless the context otherwise requires, the 

capitalized terms used herein shall have the respective meanings assigned to them in the recitals 
hereto, in this Section 1, or in the Indenture. 

 
“Administrator” means the San Diego Housing Commission, or its designee, or any 

successor Administrator appointed by the Issuer to administer this Regulatory Agreement. 
 
“Affiliated Party” means (a) a person whose relationship with the Borrower would result 

in a disallowance of losses under Section 267 or 707(b) of the Code, (b) a person who together 
with the Borrower are members of the same controlled group of corporations (as defined in 
Section 1563(a) of the Code, except that “more than 50 percent” shall be substituted for “at least 
80 percent” each place it appears therein), (c) a partnership and each of its partners (and their 
spouses and minor children) whose relationship with the Borrower would result in a 
disallowance of losses under Section 267 or 707(b) of the Code, and (d) an S corporation and each 
of its shareholders (and their spouses and minor children) whose relationship with the Borrower 
would result in a disallowance of losses under Section 267 or 707(b) of the Code. 

 
“Area” means the Metropolitan Statistical Area or County, as applicable, in which the 

Project is located, as defined by the United States Department of Housing and Urban 
Development. 

 
“Available Units” means residential units in the Project that are actually occupied and 

residential units in the Project that are vacant and have been occupied at least once after becoming 
available for occupancy, provided that (a) a residential unit that is vacant on the later of (i) the 
date the Project is acquired or (ii) the issue date of the Bond is not an Available Unit and does not 
become an Available Unit until it has been occupied for the first time after such date, and (b) a 
residential unit that is not available for occupancy due to renovations is not an Available Unit 
and does not become an Available Unit until it has been occupied for the first time after the 
renovations are completed. 

 
“Bond” means Housing Authority of the City of San Diego Multifamily Housing Revenue 

Bond (East Block Family Apartments), Series 2020B, issued pursuant to the Indenture. 
 
“CDLAC” means the California Debt Limit Allocation Committee or its successors. 
 
“CDLAC Conditions” has the meaning given such term in Section 29(a). 
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“CDLAC Resolution” means CDLAC Resolution No. 19-163 attached hereto as Exhibit E, 

adopted on October 16, 2019 and relating to the Project, as such resolution may be modified or 
amended from time to time. 

 
“Certificate of Continuing Program Compliance” means the Certificate to be filed by the 

Borrower with the Issuer pursuant to Section 4(f) hereof, which shall be substantially in the form 
attached as Exhibit C hereto or in such other comparable form as may be provided by the Issuer 
to the Borrower, or as otherwise approved by the Issuer. 

 
“City” means the San Diego, California. 
 
“Closing Date” means February __, 2020, the date the Bond is issued and delivered to the 

initial owner thereof. 
 
“Completion Certificate” means the certificate of completion of the construction of the 

Project required to be delivered to the Issuer by the Borrower pursuant to Section 2(i) of this 
Regulatory Agreement, which shall be substantially in the form attached to this Regulatory 
Agreement as Exhibit D. 

 
“Completion Date” means the date of completion of the construction of the Project, as that 

date shall be certified as provided in Section 2(i) of this Regulatory Agreement. 
 
“Compliance Period” means the period beginning on the first day of the Qualified Project 

Period and ending on the later of the end of the Qualified Project Period or such later date as set 
forth in Section 6(g)(iii) or 29(c) of this Regulatory Agreement. 

 
“County” means the County of San Diego, California. 
 
“Gross Income” means the gross income of a person (together with the gross income of 

all persons who intend to reside with such person in one residential unit) as calculated in the 
manner prescribed in under section 8 of the Housing Act. 

 
“Housing Act” means the United States Housing Act of 1937, as amended, or its successor. 
 
“Income Certification” means an Income Certification in the form attached as Exhibit B 

hereto or in such other comparable form as may be provided by the Issuer or the Administrator 
to the Borrower, or as otherwise approved by the Issuer. 

 
“Indenture” means the Indenture, as such capitalized term is defined in the Recitals to 

this Regulatory Agreement. 
 
“Inducement Date” means July 16, 2019, being the date on which the Board of 

Commissioners of the Issuer adopted Resolution No. HA-1824, expressing its intent to issue the 
Bond to provide financing for the Project. 

 
“Loan Agreement” means the Loan Agreement, as such capitalized term is defined in the 

Recitals to this Regulatory Agreement. 
 
“Loan” means the Loan, as such capitalized term is defined in the Recitals to this 

Regulatory Agreement. 
 
“Low Income Tenant” means a tenant occupying a Low Income Unit. 
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“Low Income Unit” means any Available Unit if the aggregate Gross Income of all tenants 

therein does not exceed limits determined in a manner consistent with determinations of “low-
income families” under Section 8 of the Housing Act, provided that the percentage of median 
gross income that qualifies as low income hereunder shall be sixty percent (60%) of median gross 
income for the Area, with adjustments for family size.  A unit occupied by one or more students 
shall only constitute a Low Income Unit if such students meet the requirements of Section 
142(d)(2)(C) of the Code.  The determination of an Available Unit’s status as a Low Income Unit 
shall be made by the Borrower upon commencement of each lease term with respect to such unit, 
and annually thereafter, on the basis of an Income Certification executed by each tenant. 

 
“Manager” means a property manager meeting the requirements of Section 28 hereof.  

ConAm Management, Inc. is the initial Manager. 
 
“Project” means the 78-unit multifamily rental housing development (including one 

manager’s unit) located in the City on the real property site described in Exhibit A hereto, 
consisting of those facilities, including a fee interest in the real property, structures, buildings, 
fixtures or equipment situated thereon, as it may at any time exist, the acquisition and 
construction of which facilities is to be financed, in whole or in part, from the proceeds of the 
Bond or the proceeds of any payment by the Borrower pursuant to the Loan Agreement, and any 
real property, structures, buildings, fixtures or equipment acquired in substitution for, as a 
renewal or replacement of, or a modification or improvement to, all or any part of the facilities 
described in the Loan Agreement. 

 
“Project Costs” means, to the extent authorized by the Act, any and all costs and expenses 

incurred by the Borrower with respect to the acquisition, construction and/or operation of the 
Project, whether paid or incurred prior to or after the Closing Date, including, without limitation, 
costs for the acquisition of property, the cost of consultant, accounting and legal services, 
appraisal costs, other expenses necessary or incident to the acquisition and construction of the 
Project, and administrative expenses, and interest on the Loan. 

 
“Qualified Project Costs” means Project Costs that meet each of the following 

requirements: (i) the costs are properly chargeable to capital account (or would be so chargeable 
with a proper election by the Borrower or but for a proper election by the Borrower to deduct 
such costs) in accordance with general Federal income tax principles and in accordance with 
United States Treasury Regulations §1.103-8(a)(1), provided, however, that only such portion of 
interest accrued during the construction of the Project shall be eligible to be a Qualified Project 
Cost as is so capitalizable and as bears the same ratio to all such interest as the Qualified Project 
Costs bear to all Project Costs; and provided further that interest accruing after the date of 
completion of the construction of the Project shall not be a Qualified Project Cost; and provided 
still further that if any portion of the Project is being constructed by an Affiliated Party (whether 
as a general contractor or a subcontractor), Qualified Project Costs shall include only (A) the 
actual out-of-pocket costs incurred by such Affiliated Party in constructing the Project (or any 
portion thereof), (B) any reasonable fees for supervisory services actually rendered by the 
Affiliated Party, and (C) any overhead expenses incurred by the Affiliated Party which are 
directly attributable to the work performed on the Project, and shall not include, for example, 
intercompany profits resulting from members of an affiliated group (within the meaning of 
Section 1504 of the Code) participating in the construction of the Project or payments received by 
such Affiliated Party due to early completion of the Project; (ii) the costs are paid with respect to 
a qualified residential rental project or projects within the meaning of Section 142(d) of the Code, 
(iii) the costs are paid after the earlier of 60 days prior to the Inducement Date or the Closing Date, 
and (iv) if the Project Costs were previously paid and are to be reimbursed with proceeds of the 
Bond or the Loan, such costs were (A) costs of issuance of the Bond, (B) preliminary capital 
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expenditures (within the meaning of United States Treasury Regulations §1.139-2(f)(2)) with 
respect to the Project (such as architectural, engineering and soil testing services) incurred before 
commencement of the construction of the Project that do not exceed twenty percent (20%) of the 
issue price of the portion of the Bond (as defined in United States Treasury Regulations §1.148-
1), or (C) were capital expenditures with respect to the Project that are reimbursed no later than 
eighteen (18) months after the later of the date the expenditure was paid or the date the Project is 
placed in service (but no later than three (3) years after the expenditure is paid). 

 
“Qualified Project Period” means the period beginning on the date on which ten percent 

(10%) of the dwelling units in the Project are first occupied, and ending on the later of the 
following: (a) the date that is fifteen (15) years after the date on which at least fifty percent (50%) 
of the units in the Project are first occupied following the Completion Date; (b) the first date on 
which no Tax-Exempt private activity bonds with respect to the Project are outstanding; or (c) the 
date on which any assistance provided with respect to the Project under Section 8 of the Housing 
Act terminates; provided, however, that if at least 10% of the residential units in the Project are 
Available Units at all times within 60 days after the later of (1) the date the Project is acquired by 
the Borrower, or (2) the issue date of the Bond, then the Qualified Project Period shall begin on 
the date one year after the issue date of the Bond and end on the later of (A) the date that is fifteen 
(15) years after such date or (B) the later of the dates specified in the foregoing clauses (a), (b) and 
(c) above. 

 
“Regulations” means the Income Tax Regulations of the Department of the Treasury 

applicable under the Code from time to time. 
 
“Regulatory Agreement” means this Regulatory Agreement and Declaration of 

Restrictive Covenants, as it may be supplemented and amended from time to time. 
 
“Rental Payments” means the rental payments paid by the occupant of a unit, excluding 

any supplemental rental assistance to the occupant from the State, the federal government, or any 
other public agency, but including any mandatory fees or charges imposed on the occupant by 
the Borrower as a condition of occupancy of the unit. 

 
“Tax-Exempt” means with respect to interest on any obligations of a state or local 

government, including the Bond, that such interest is excluded from gross income for federal 
income tax purposes; provided, however, that such interest may be includable as an item of tax 
preference or otherwise includable directly or indirectly for purposes of calculating other tax 
liabilities, including any alternative minimum tax or environmental tax, under the Code. 

 
“Transfer” means the conveyance, assignment, sale or other disposition of all or any 

portion of the Project other than in connection with the leasing of individual residential rental 
units in the ordinary course of business; and shall also include, without limitation to the 
foregoing, the following: (a) an installment sales agreement wherein Borrower agrees to sell the 
Project or any part thereof for a price to be paid in installments; and (b) an agreement by the 
Borrower leasing all or a substantial part of the Project to one or more persons or entities pursuant 
to a single or related transactions. 

 
“Very Low Income Units” means Available Units designated for occupancy by very low 

income households pursuant to Section 6(c), and by persons or families whose income is at or 
below 50% of “Area Median Income” as such term is used and as otherwise required by Section 
15 b. of Exhibit A to the CDLAC Resolution. 

 
Unless the context clearly requires otherwise, as used in this Regulatory Agreement, 

words of any gender shall be construed to include each other gender when appropriate and 
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words of the singular number shall be construed to include the plural number, and vice versa, 
when appropriate.  This Regulatory Agreement and all the terms and provisions hereof shall be 
construed to effectuate the purposes set forth herein and to sustain the validity hereof. 

 
The titles and headings of the sections of this Regulatory Agreement have been inserted 

for convenience of reference only, and are not to be considered a part hereof and shall not in any 
way modify or restrict any of the terms or provisions hereof or be considered or given any effect 
in construing this Regulatory Agreement or any provisions hereof or in ascertaining intent, if any 
question of intent shall arise. 

 
The parties to this Regulatory Agreement acknowledge that each party and their 

respective counsel have participated in the drafting and revision of this Regulatory Agreement. 
Accordingly, the parties agree that any rule of construction to the effect that ambiguities are to be 
resolved against the drafting party shall not apply in the interpretation of this Regulatory 
Agreement or any supplement or exhibit hereto. 

 
Section 2.  Representations, Covenants and Warranties of the Borrower. 
 
(a)  The statements made in the various certificates delivered by the Borrower to the Issuer 

or the Trustee on the Closing Date are true and correct. 
 
(b)  The Borrower (and any person related to it within the meaning of Section 147(a)(2) of 

the Code) will not take or omit to take, as is applicable, any action if such action or omission 
would in any way cause the proceeds of the Loan to be applied in a manner contrary to the 
requirements of the Loan Agreement and this Regulatory Agreement. 

 
(c)  The Borrower will not take or permit, or omit to take or cause to be taken, as is 

appropriate, any action that would adversely affect the exclusion from gross income for federal 
income tax purposes of the interest on the Bond, or the exemption from California personal 
income taxation of the interest on the Bond and, if it should take or permit, or omit to take or 
cause to be taken, any such action, it will take all lawful actions necessary to rescind or correct 
such actions or omissions promptly upon obtaining knowledge thereof; provided that the 
Borrower shall not have violated this covenant if the interest on the Bond becomes taxable to a 
person solely because such person is a “substantial user” of the Project or a “related person,” 
within the meaning of Section 147(a) of the Code. 

 
(d)  The Borrower will take such action or actions as may be necessary, in the written 

opinion of Bond Counsel filed with the Issuer, the Trustee and the Borrower, to comply fully with 
the Act, the Code and all applicable rules, rulings, policies, procedures, Regulations or other 
official statements promulgated, proposed or made by the Department of the Treasury or the 
Internal Revenue Service to the extent necessary to maintain the exclusion from gross income for 
federal income tax purposes of interest on the Bond. 

 
(e)  The acquisition by the Borrower of a fee interest in the site on which the Project is 

located and the commencement of the construction of the Project occurred after the date which 
was 60 days prior to the Inducement Date. The Borrower has incurred a substantial binding 
obligation to expend proceeds of the Loan pursuant to which the Borrower is obligated to expend 
at least five percent (5%) of the maximum principal amount of the Loan. 

 
(f)  The Borrower will proceed with due diligence to complete the construction of the 

Project and the full expenditure of the proceeds of the Loan. The Borrower reasonably expects to 
complete the acquisition and construction of the Project and to expend the full $____________ 
principal amount of the Loan by ____________, ____. 
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(g)  The Borrower’s reasonable expectations respecting the total expenditure of the 

proceeds of the Loan have been accurately set forth in a certificate of the Borrower delivered to 
the Issuer on the Closing Date. At all times, the aggregate disbursements of the proceeds of the 
Loan will have been applied to pay or to reimburse the Borrower for the payment of Qualified 
Project Costs in an amount equal to ninety-seven percent (97%) or more of such disbursements, 
and less than twenty-five percent (25%) of such disbursements shall have been used to pay for 
the acquisition of land or an interest therein. 

 
(h)  Notwithstanding the provisions of Section 5.03(c) of the  Loan Agreement and in 

addition thereto, the Borrower agrees to obtain a written report from an independent firm with 
experience in calculating excess investment earnings for purposes of Section 148(f) of the Code, 
not less than once on or about each five year anniversary of the Closing Date and within thirty 
(30) days of the date the Bond has been paid in full, determining that either (i) no excess 
investment earnings subject to rebate to the federal government under Section 148(f) of the Code 
have arisen with respect to the Bond in the prior five-year period (or, with respect to the final 
such report following the repayment of the Bond, have arisen since the last five-year report); or 
(ii) excess investment earnings have so arisen with respect to the Bond during the prior five-year 
period (or, with respect to the final such report following the repayment of the Bond, have arisen 
since the last five-year report), and specifying the amount thereof that needs to be rebated to the 
federal government and the date by which such amount needs to be so rebated. The Borrower 
shall provide a copy of each report prepared in accordance with the preceding sentence to the 
Issuer and the Trustee, each time within one week of its receipt of the same from the independent 
firm that prepared the respective report.  The Borrower agrees to remit to the Trustee any amount 
described in the preceding clause (ii) for deposit to the Rebate Fund established under Section 
6.07 of the Indenture. 

 
Notwithstanding the foregoing, the computations and payments of rebatable arbitrage 

need not be made to the extent that neither the Issuer nor the Borrower will thereby fail to comply 
with any requirements of Section 148(f) of the Code based on an opinion of Bond Counsel to the 
effect that such failure will not adversely affect the exclusion from gross income for federal 
income tax purposes of interest on the Bond, a copy of which shall be provided to the Trustee, 
the Bondowner Representative and the Issuer, at the expense of the Borrower. 

 
(i)  As soon as practicable after the Completion Date, the Borrower shall deliver to the 

Issuer and the Trustee a duly executed Completion Certificate. 
 
(j)  The Borrower acknowledges that the Issuer has appointed the Administrator to 

administer this Regulatory Agreement and to monitor performance by the Borrower of the terms, 
provisions and requirements hereof. The Borrower shall comply with any reasonable request by 
the Issuer or the Administrator to deliver to any such Administrator, in addition to or instead of 
the Issuer, any reports, notices or other documents required to be delivered pursuant hereto, and 
to make the Project and the books and records with respect thereto available for inspection by the 
Administrator as an agent of the Issuer. 

 
(k) [reserved] 
 
(l)  Money on deposit in any fund or account in connection with the Bond or the Loan, 

whether or not such money was derived from other sources, shall not be used by or under the 
direction of the Borrower, in a manner which would cause the Bond to be an “arbitrage bond” 
within the meaning of Section 148 of the Code, and the Borrower specifically agrees that the 
investment of money in any such fund shall be restricted as may be necessary to prevent the Bond 
from being an “arbitrage bonds” under the Code. 
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(m)  All of the proceeds of the Bond and the Loan and earnings from the investment of 

such proceeds will be used to pay Project Costs either directly by the Borrower or to reimburse 
the Borrower for such costs paid from proceeds of a loan made to the Borrower for such purpose; 
and no more than two percent (2%) of the proceeds of the Bond will be used to pay issuance costs 
of the Bond, within the meaning of Section 147(g) of the Code. 

 
(n)  No portion of the proceeds of the Loan shall be used to provide any airplane, skybox 

or other private luxury box, health club facility, facility primarily used for gambling, or store the 
principal business of which is the sale of alcoholic beverages for consumption off premises.  No 
portion of the proceeds of the Loan shall be used for an office unless the office is located on the 
premises of the facilities constituting the Project and unless not more than a de minimis amount 
of the functions to be performed at such office is not related to the day-to-day operations of the 
Project. 

 
(o)  In accordance with Section 147(b) of the Code, the average maturity of the Bond does 

not exceed 120% of the average reasonably expected remaining economic life of the facilities being 
financed by the Loan. 

 
(p)  The Borrower shall comply with all applicable requirements of Section 65863.10 of the 

California Government Code pertaining to the Project, including the requirements for providing 
notices in Sections (b), (c), (d) and (e) thereof, and with all applicable requirements of Section 
65863.11 of the California Government Code pertaining to the Project. 

 
(q)  The Borrower shall pay all of the Issuance Costs. 
 
(r)  The Borrower hereby incorporates herein, as if set forth in full herein, each of the 

representations, covenants and warranties of the Borrower contained in the Tax Certificate and 
the Loan Agreement relating to the Project. 

 
(s)  The Borrower hereby represents and warrants that the Project is located entirely within 

the City. 
 
(t)  The Borrower agrees to comply with the provisions of Sections 5.01, 5.02 and 5.03 of 

the  Loan Agreement, as in effect on the Closing Date. 
 
(u)  The Borrower acknowledges, represents and warrants that it understands the nature 

and structure of the transactions contemplated by this Regulatory Agreement; that it is familiar 
with the provisions of all of the documents related to the Loan to which it is a party or of which 
it is a beneficiary; that it understands the financial and legal risks inherent in such transactions; 
and that it has not relied on the Issuer for any guidance or expertise in analyzing the financial or 
other consequences of such financing transactions or otherwise relied on the Issuer in any manner 
except to issue the Bond in order to provide funds to assist the Borrower in financing costs of the 
construction of the Project. 

 
Section 3.  Qualified Residential Rental Project.  The Borrower hereby acknowledges and 

agrees that the Project is to be owned, managed and operated as a “residential rental project” 
(within the meaning of Section 142(d) of the Code) for a term equal to the Compliance Period.  To 
that end, and for the term of this Regulatory Agreement, the Borrower hereby represents, 
covenants, warrants and agrees as follows: 

 
(a)  The Project will be operated for the purpose of providing multifamily 

residential rental property.  The Borrower will own, manage and operate the Project as a 
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project to provide multifamily residential rental property comprised of a building or 
structure or several interrelated buildings or structures, together with any functionally 
related and subordinate facilities, and no other facilities, in accordance with Section 142(d) 
of the Code, Section 1.103-8(b) of the Regulations and the provisions of the Act, and in 
accordance with such requirements as may be imposed thereby on the Project from time 
to time. 

 
(b)  All of the dwelling units in the Project (except for not more than one unit set 

aside for  resident managers or other administrative use) will be similarly constructed 
units, and each dwelling unit in the Project will contain complete separate and distinct 
facilities for living, sleeping, eating, cooking and sanitation for a single person or a family, 
including a sleeping area, bathing and sanitation facilities and cooking facilities equipped 
with a cooking range, refrigerator and sink. 

 
(c)  None of the dwelling units in the Project will at any time be utilized on a 

transient basis or rented for a period of less than 30 consecutive days, or will ever be used 
as a hotel, motel, dormitory, fraternity house, sorority house, rooming house, nursing 
home, hospital, sanitarium, rest home or trailer court or park; provided that the use of 
certain units for tenant guests on an intermittent basis shall not be considered transient 
use for purposes of this Regulatory Agreement. 

 
(d)  No part of the Project will at any time during the Compliance Period be owned 

by a cooperative housing corporation, nor shall the Borrower take any steps in connection 
with a conversion to such ownership or use, and the Borrower will not take any steps in 
connection with a conversion of the Project to condominium ownership during the 
Compliance Period (except that the Borrower may obtain final map approval and the Final 
Subdivision Public Report from the California Department of Real Estate and may file a 
condominium plan with the City). 

 
(e)  All of the Available Units in the Project will be available for rental during the 

period beginning on the date hereof and ending on the termination of the Compliance 
Period on a continuous, “first-come, first-served” basis to members of the general public, 
and the Borrower will not give preference to any particular class or group in renting the 
dwelling units in the Project, except (i) not more than one unit may be set aside for resident 
managers or other administrative use, or (ii) to the extent that dwelling units are required 
to be leased or rented in such a manner that they constitute Low Income Units or 
otherwise as necessary to comply with Section 6(a), (b) and (c), (iii) to the extent required 
under any “extended low-income housing commitment” (an “Extended Use Agreement”) 
applicable to the Project, (iv) to the extent required by the provisions of any documents 
related to the provision of State or federal low income housing tax credits for the Project, 
or (v) to the extent required under the County of San Diego Health and Human Services 
Agency Memorandum of Restrictive Covenants and Regulatory Agreements, dated as of 
February _____, 2020, between the County of San Diego Health and Human Services 
Agency and the Borrower. 

 
(f)  The Project site consists of a parcel or parcels that are contiguous except for the 

interposition of a road, street or stream, and all of the facilities of the Project comprise a 
single geographically and functionally integrated project for residential rental property, 
as evidenced by the ownership, management, accounting and operation of the Project. 

 
(g) The Borrower shall not discriminate on the basis of race, creed, color, sex, 

source of income (e.g. TANF, SSI), physical disability, age, national origin or marital status 
in the rental, lease, use or occupancy of the Project or in connection with the employment 
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or application for employment of persons for the operation and management of the 
Project. 

 
(h) No dwelling unit in the Project shall be occupied by the Borrower. 

Notwithstanding the foregoing, if the Project contains five or more dwelling units, this 
paragraph shall not be construed to prohibit occupancy of dwelling units by one or more 
resident managers or maintenance personnel any of whom may be the Borrower; 
provided that the number of such managers or maintenance personnel is not 
unreasonable given industry standards in the area for the number of dwelling units in the 
Project. 
 

(i) The Borrower will not sell dwelling units within the Project. 
 
(j) Should involuntary noncompliance with the provisions of Section 1.103-8(b) of 

the Regulations be caused by fire, seizure, requisition, foreclosure, transfer of title by deed 
in lieu of foreclosure, change in a federal law or an action of a federal agency after the 
Closing Date which prevents the Issuer from enforcing the requirements of the Code and 
the Regulations as applicable to the Project, or condemnation or similar event, the 
Borrower covenants that, within a “reasonable period” determined in accordance with the 
applicable Regulations, it will either prepay the Loan or, if permitted under the provisions 
of the Loan Agreement, apply any proceeds received as a result of any of the preceding 
events to construct the Project to meet the requirements of Section 142(d) of the Code and 
the applicable Regulations. 

 
(k) During the Qualified Project Period, the Borrower shall submit a completed 

Internal Revenue Code Form 8703 or such other annual certification as required by the 
Code with respect to the Project to the Secretary of the Treasury on or before March 31 of 
each year (or such other date as may be required by the Code). 
 
The Issuer hereby elects to have the Project meet the requirements of Section 142(d)(1)(B) 

of the Code. 
 
Section 4.  Low Income Tenants; Reporting Requirements.  Pursuant to the requirements 

of the Code, the Borrower hereby represents, warrants and covenants as follows: 
 

(a)  During the Compliance Period, no less than forty percent (40%) of the total 
number of completed units in the Project shall at all times be Low Income Units.  For the 
purposes of this paragraph (a), a vacant unit that was most recently a Low Income Unit is 
treated as a Low Income Unit until reoccupied, other than for a temporary period of not 
more than 31 days, at which time the character of such unit shall be redetermined. 

 
(b)  No tenant qualifying as a Low Income Tenant upon initial occupancy shall be 

denied continued occupancy of a unit in the Project because, after admission, the 
aggregate Gross Income of all tenants in the unit occupied by such Low Income Tenant 
increases to exceed the qualifying limit for a Low Income Unit.  However, should the 
aggregate Gross Income of tenants in a Low Income Unit, as of the most recent 
determination thereof, exceed one hundred forty percent (140%) of the applicable income 
limit for a Low Income Unit occupied by the same number of tenants, the next available 
unit of comparable or smaller size must be rented to (or held vacant and available for 
immediate occupancy by) Low Income Tenant(s).  The unit occupied by such tenants 
whose aggregate Gross Income exceeds such applicable income limit shall continue to be 
treated as a Low Income Unit for purposes of the 40% requirement of Section 4(a) hereof 
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unless and until an Available Unit of comparable or smaller size is rented to persons other 
than Low Income Tenants. 

 
(c)  For the Compliance Period, the Borrower will obtain, complete and maintain 

on file Income Certifications for each Low Income Tenant, including (i) an Income 
Certification dated immediately prior to the initial occupancy of such Low Income Tenant 
in the unit and a second Income Certification dated one year after the Low-Income 
Tenant’s initial move-in date, and (ii) thereafter, an annual Income Certification with 
respect to each Low Income Tenant.  In lieu of obtaining the annual Income Certifications 
required by clause (ii) of the preceding sentence, the Borrower may, with respect to any 
particular twelve-month period ending each February 1, deliver to the Administrator no 
later than fifteen days after such date a certification that as of each February 1, no 
residential unit in the Project was occupied within the preceding twelve months by a new 
resident whose income exceeded the limit applicable to Low Income Tenants upon 
admission to the Project.  The Administrator may at any time and in its sole and absolute 
discretion notify the Borrower in writing that it will no longer accept certifications of the 
Borrower made pursuant to the preceding sentence and that the Borrower will thereafter 
be required to obtain annual Income Certifications for tenants. The Borrower will also 
provide such additional information as may be required in the future by the Code, the 
State or the Issuer, as the same may be amended from time to time, or in such other form 
and manner as may be required by applicable rules, rulings, policies, procedures, 
Regulations or other official statements now or hereafter promulgated, proposed or made 
by the Department of the Treasury or the Internal Revenue Service with respect to Tax-
Exempt obligations.  Upon request of the Administrator or the Issuer, copies of Income 
Certifications for Low Income Tenants commencing or continuing occupation of a Low 
Income Unit shall be submitted to the Administrator or the Issuer, as requested. 

 
(d)  The Borrower shall make a good faith effort to verify that the income 

information provided by an applicant in an Income Certification is accurate by taking one 
or more of the following steps as a part of the verification process:  (1) obtain pay stubs 
for the three most recent pay periods, (2) obtain an income tax return for the most recent 
tax year, (3) obtain a credit report or conduct a similar type credit search, (4) obtain an 
income verification from the applicant’s current employer, (5) obtain an income 
verification from the Social Security Administration and/or the California Department of 
Social Services if the applicant receives assistance from either of such agencies, or (6) if the 
applicant is unemployed and does not have an income tax return, obtain another form of 
independent verification reasonably acceptable to the Administrator. 

 
(e)  The Borrower will maintain complete and accurate records pertaining to the 

Low Income Units, and will permit any duly authorized representative of the 
Administrator, the Issuer, the Trustee, the Department of the Treasury or the Internal 
Revenue Service to inspect the books and records of the Borrower pertaining to the 
Project, including those records pertaining to the occupancy of the Low Income Units 
during normal business hours. 

 
(f)  The Borrower will prepare and submit to the Administrator, on behalf of the 

Issuer, not less than semi-annually, commencing not less than six months after the Closing 
Date, a Certificate of Continuing Program Compliance executed by the Borrower in 
substantially the form attached hereto as Exhibit C.  During the Compliance Period, the 
Borrower shall submit a completed Internal Revenue Code Form 8703 or such other 
annual certification as required by the Code with respect to the Project, to the Secretary of 
the Treasury on or before March 31 of each year (or such other date as may be required 
by the Code). 
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(g)  For the Compliance Period, all tenant leases or rental agreements shall be 

subordinate to this Regulatory Agreement and the Deed of Trust (as defined in the 
Indenture).  All leases pertaining to Low Income Units shall contain clauses, among 
others, wherein each tenant who occupies a Low Income Unit:  (i) certifies the accuracy of 
the statements made by such tenant in the Income Certification; (ii) agrees that the family 
income and other eligibility requirements shall be deemed substantial and material 
obligations of the tenancy of such tenant, that such tenant will comply promptly with all 
requests for information with respect thereto from the Borrower, the Issuer or the 
Administrator on behalf of the Issuer, and that the failure to provide accurate information 
in the Income Certification or refusal to comply with a request for information with 
respect thereto shall be deemed a violation of a substantial obligation of the tenancy of 
such tenant; (iii) acknowledges that the Borrower has relied on the statements made by 
such tenant in the Income Certification and supporting information supplied by the Low 
Income Tenant in determining qualification for occupancy of a Low Income Unit, and that 
any material misstatement in such certification (whether or not intentional) will be cause 
for immediate termination of such lease or rental agreement; and (iv) agrees that the 
tenant’s income is subject to annual certification in accordance with Section 4(c) and that 
if upon any such certification the aggregate Gross Income of tenants in such unit exceeds 
the applicable income limit under Section 4(b), the unit occupied by such tenant may cease 
to qualify as a Low Income Unit and such unit’s rent may be subject to increase. 
 
For purposes of this Section 4, no unit occupied by a residential manager shall be treated 

as a rental unit during the time of such occupation. 
 
Section 5.  Tax-Exempt Status of the Bond.  The Borrower and the Issuer, as applicable, 

each hereby represents, warrants and agrees as follows: 
 

(a)  The Borrower and the Issuer will not knowingly take or permit, or omit to take 
or cause to be taken, as is appropriate, any action that would adversely affect the Tax-
Exempt nature of the interest on the Bond and, if either of them should take or permit, or 
omit to take or cause to be taken, any such action, it will take all lawful actions necessary 
to rescind or correct such actions or omissions promptly upon obtaining knowledge 
thereof. 

 
(b)  The Borrower and the Issuer will file of record such documents and take such 

other steps as are necessary, in the written opinion of Bond Counsel filed with the Issuer 
(with a copy to the Borrower), in order to insure that the requirements and restrictions of 
this Regulatory Agreement will be binding upon all owners of the Project, including, but 
not limited to, the execution and recordation of this Regulatory Agreement in the real 
property records of the County. 
 
Section 6.  Requirements of the Act.  In addition to the other requirements set forth herein, 

the Borrower hereby agrees that it shall comply with each of the requirements of the Act, 
including the following: 

 
(a) Not less than 20% of the total number of units in the Project shall be available 

for occupancy on a priority basis by persons of low income as required by subsection 
(c)(1)(A) of Section 34312.3 of the Act.  If a unit in the Project is rented to a person of low 
income or a very low income household as necessary to satisfy this Section 6(a), it may be 
counted towards the requirements of Section 4(a) if it otherwise satisfies the requirements 
of Section 4(a). 
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(b) The rental payments made by the persons of low income occupying units 
pursuant to Section 6(a) shall not exceed 30% of an amount equal to 60% of the Area 
median gross income, adjusted for family size as determined pursuant to Section 8 of the 
Housing Act, less a reasonable deduction (as determined by the Administrator) for 
utilities so long as utilities (gas, electric, water and sewer, trash removal) are paid by the 
tenant. 

 
(c) As required by Section 34312.3(c)(2)(A) of the Act, not less than one-half of 

twenty percent (20%) of the units in the Project shall be occupied by, or made available to, 
very low income households as defined in Section 50105 of the California Health and 
Safety Code. The rental payments made by the very low income households occupying 
units pursuant to this Section 6(c) shall not exceed 30% of an amount equal to 50% of the 
area median gross Income, adjusted for family size as determined pursuant to Section 8 
of the Housing Act, less a reasonable deduction (as determined by the Administrator) for 
utilities so long as utilities (gas, electric, water and sewer, trash removal) are paid by the 
tenant.  For units reserved for very low income households as required by this Section 
6(c), the base rents shall be adjusted for household size, and in making such adjustments 
it shall be assumed that one person will occupy a studio unit, two persons will occupy a 
one-bedroom unit, three persons will occupy a two-bedroom unit, four persons will 
occupy a three-bedroom unit, and five persons will occupy a four-bedroom unit.   

 
(d) The Borrower shall accept as tenants, on the same basis as all other prospective 

tenants, persons of low income and very low income households who are recipients of 
federal certificates or vouchers for rent subsidies pursuant to the existing program under 
Section 8 of the Housing Act.  The Borrower shall not permit any selection criteria to be 
applied to Section 8 certificate or voucher holders that is more burdensome than the 
criteria applied to all other prospective tenants.   

 
(e) No tenant residing in a unit reserved for persons of low income or very low 

income households under Sections 6(a) and (c) shall be denied continued occupancy of a 
unit in the Project because, after admission, such tenant’s Gross Income increases to 
exceed the qualifying limit for persons of low income or very low income households, as 
applicable.  However, should the Gross Income of a tenant residing in a unit reserved for 
persons of low income or very low income households under Section 6(a) or (c), as 
applicable, increase to exceed the applicable qualifying limit, the next available unit in the 
Project must be rented to (or held vacant and available for immediate occupancy by) 
persons of low income or very low income households, as applicable.  Until such next 
available unit is rented to a qualified tenant, the former persons of low income or very 
low income household that has ceased to qualify as such shall be deemed to continue to 
be persons of low income or very low income households, as applicable, for purposes of 
the requirement of Section 6(a) or (c), as applicable, hereof until the rental of an available 
unit of comparable or smaller size to a tenant who is not a person of low income or very 
low income household, as applicable. 

 
(f) The units to be rented to persons of low income and very low income 

households under this Section 6 shall remain occupied by, or shall be made available on 
a priority basis for occupancy by, persons of low income or very low income households, 
respectively, until the Bond have been paid in full. 

 
(g) Following the expiration or termination of the Compliance Period, except in 

the event of foreclosure and repayment in full of the Bond, deed in lieu of foreclosure, 
eminent domain, or action of a federal agency preventing enforcement, units required by 
Sections 6(a) and (c) to be reserved for occupancy by persons of low income or very low 
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income households shall remain available to any eligible persons of low income or very 
low income households occupying such units at the date of expiration or termination, at 
a rent not greater than the amount required by Section 6(b) or (c), as applicable, prior to 
the date of termination or expiration, until the earliest of any of the following occur: 

 
(i) The household’s income exceeds 140 percent of the maximum eligible 

income required by Section 6(a) or (c), as applicable, for such units, as applicable. 
 
(ii) The household voluntarily moves or is evicted for “good cause.”  For 

these purposes, “good cause” means the nonpayment of rent or allegation of facts 
necessary to prove major, or repeated minor, violations of material provisions of 
the lease agreement which detrimentally affect the health and safety of other 
persons or the structure, the fiscal integrity of the Project in which the unit is 
located, or the purposes or special programs of the Project in which the unit is 
located. 

 
(iii) Thirty (30) years after the commencement of the Compliance Period. 
 
(iv) The Borrower pays the relocation assistance and benefits to such 

persons of low income or very low income households, as applicable, as provided 
in Section 7264(b) of the Government Code of the State of California. 
 
(h) This Section shall not be construed to require the Issuer to monitor the 

Borrower’s compliance with the provisions of Section 6(g), or that the Issuer shall have 
any liability whatsoever in the event of the failure by the Borrower to comply with any of 
the provisions of this Regulatory Agreement. 
 
Section 7.  Requirements of the Issuer.  In addition to other requirements set forth herein 

and to the extent not prohibited by the requirements set forth in Sections 4 through 6 hereof, the 
Borrower hereby agrees to comply with each of the requirements of the Issuer set forth in this 
Section 7, as follows: 

 
(a) Notwithstanding any prepayment of the Loan and notwithstanding a 

discharge of the Loan Agreement, the Borrower shall pay to the Issuer: 
 
(i) An administrative fee on the Closing Date, in an amount equal to 25 

basis points (0.25%) of the maximum authorized principal amount of the Bond 
(being $____________); 

 
(ii) An annual ongoing administrative fee in an amount equal to (A) prior 

to the Conversion Date, 0.125% of the maximum authorized principal amount of 
the Bond as of the Closing Date (being $____________); and (B) from and after the 
Conversion Date, 0.125% of the principal amount of the Bonds immediately after 
the Conversion Date; however the annual ongoing fee in any event will not be less 
than, $10,000.00; which annual fee shall be payable annually, in advance, 
commencing on the Closing Date and thereafter on each anniversary of the Closing 
Date and continuing throughout the Compliance Period;  

 
(iii) within 30 days after receipt of a written request for payment thereof, 

all reasonable out-of-pocket expenses of the Issuer (not including salaries and 
wages of the Issuer employees) related to the Bond, the Loan, the Project and the 
financing thereof, including, without limitation, legal fees and expenses incurred 
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in connection with the interpretation, performance, enforcement or amendment of 
any documents relating to the Project, the Bond or the Loan; and 

 
(iv) An annual occupancy monitoring fee, separately from, and in addition 

to, the annual ongoing administrative fee referred to in Section 7(a)(ii) above, to 
the San Diego Housing Commission (the “Commission”), for the greater of: (A) 
____ units [____% of the 78 units] at an initial amount of  $150/unit = 
$____________, or (B) the total number of units monitored by the Commission.  
The annual occupancy monitoring fee is subject to annual adjustment.  The 
Borrower agrees to pay the Commission, an initial occupancy monitoring fee in 
the amount set forth in schedules promulgated by Commission from time to time. 
 
The annual fee referred to in Section 7(a)(ii) above will be charged each year during 

the Compliance Period to recover administrative and monitoring costs of the 
Commission.  The ongoing annual fee referred to in Section 7(a)(ii) above will be due and 
payable without the requirement for any invoice to be delivered to the Borrower, on the 
first day of the month in which the anniversary of the Closing Date occurs based on the 
facts in existence as of such first day of such month.  The annual ongoing administrative 
fee will remain fixed following the payment in full of the Loan and the Bond based on 
using the principal amount of the Bond outstanding at their maturity or earlier 
redemption. 

 
Failure to timely pay any of the fees referred to in this Section 7(a) shall constitute 

a material default under this Regulatory Agreement. 
 
The fees of the Issuer referenced in this Section 7(a) shall in no way limit amounts 

payable by the Borrower under Section 9 hereof, or otherwise arising in connection with 
the Issuer’s or Trustee’s enforcement of the provisions of this Regulatory Agreement, but 
the Issuer does agree to compensate any third party Administrator appointed by it from 
its annual administrative fees for the ordinary duties of the Administrator hereunder.  In 
addition to the foregoing, the Borrower shall pay to the Issuer, promptly following a 
written demand from the Issuer to the Borrower therefore, any out-of-pocket expenses of 
the Issuer incurred in connection with the administration of any of the documents related 
to the Loan. 

 
Notwithstanding the foregoing provisions of this Section 7(a), in no event shall the 

fees payable to the Issuer under this Section 7(a) exceed any applicable limitation imposed 
by the Code in respect of bonds issued under Section 148 of the Code. 

 
(b) All tenant lists, applications and waiting lists relating to the Project shall at all 

times be kept separate and identifiable from any other business of the Borrower and shall 
be maintained as required by the Administrator or the Issuer, in a reasonable condition 
for proper audit and subject to examination, upon reasonable written notice, during 
business hours by representatives of the Administrator, the Issuer and the Trustee.   

 
(c) The Borrower shall submit to the Administrator, (i) not later than the forty-fifth 

(45th) day after the close of each calendar year, a statistical report to the Administrator in 
the form set forth as Exhibit F to this Regulatory Agreement, or such other form as may 
be prescribed by the Administrator or the Issuer, setting forth the information called for 
therein, and (ii) within fifteen (15) Business Days after receipt of a written request, any 
other information or completed forms requested by the Issuer in order to comply with 
reporting requirements of the Internal Revenue Service or the State. 
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(d) The covenants and conditions of this Regulatory Agreement shall be binding 
upon successors in interest of the Borrower.   

 
(e) Each of the requirements of Sections 3, 4, 6 and 29 hereof is hereby incorporated 

as a specific requirement of the Issuer, whether or not required by State or federal law, 
and shall be in force for the Compliance Period.   

 
(f) The Borrower acknowledges that the Issuer may act as Administrator itself or 

may appoint an Administrator other than the initial Administrator to administer this 
Regulatory Agreement and to monitor performance by the Borrower of the terms, 
provisions and requirements hereof.  In such event, the Borrower shall comply with any 
request by the Issuer to deliver to any such Administrator, in addition to or instead of the 
Issuer, any reports, notices or other documents required to be delivered pursuant hereto, 
and to make the Project and the books and records with respect thereto available for 
inspection by the Administrator as an agent of the Issuer.  The fees and charges of the 
Administrator, if any, shall be the responsibility of the Issuer. 

 
(g) The Low Income Units and the Very Low Income Units (i) shall have 

characteristics comparable to all other units in the Project with the same number of 
bedrooms, including with respect to floor area and amenities, (ii) shall be distributed 
throughout the Project, and (iii) shall have the same access to Project facilities as all other 
units in the Project.   

 
(h) In accordance with the Issuer’s Bond Issuance and Post-Issuance Compliance 

Policy for its Multifamily Mortgage Revenue Bond Program, notwithstanding the 
termination of the Compliance Period, the rent of “in-place” Very Low Income Tenants at 
the conclusion of the Compliance Period will continue to be governed by the applicable 
affordability restrictions in Sections 4 and 6, so long as those tenants continue to live in 
the Project. 

 
(i) The Borrower will comply with the following post issuance compliance 

procedures of the Issuer: 
 

(i) At the completion of the construction of the Project, the Borrower shall 
provide to the Administrator a certification from the Borrower’s architect (or other 
appropriate representative acceptable to the Issuer, such as a HERS Rater, 
GreenPoint Rater, energy consultant, etc.) for the Project to the effect that the 
Project includes all design elements that formed the basis for CDLAC adopting the 
CDLAC Resolution (including but not limited to sustainable building methods 
and/or energy efficiency elements). 

 
(ii) On or as soon as practicable after the Completion Date, the Borrower 

shall provide the Administrator with final actual sources and uses of funds for the 
acquisition and construction of the Project, and shall confirm to the staff of the 
Administrator that such sources and uses of funds complies with all applicable 
State and federal legal requirements, including those set forth in the Tax 
Certificate. 

 
(iii) Annually, on or before January 1 of each year until the expiration of 

the Compliance Period, the Borrower shall provide a written certificate of 
compliance to the Administrator to confirm that the Project meets the terms and 
conditions stated in the CDLAC Resolution.  The Administrator may request that 
the Borrower provide evidence of compliance by the Project with the terms and 
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conditions of the CDLAC Resolution, including supporting documentation as 
necessary in the sole reasonable discretion of the Administrator, and the Borrower 
shall timely and completely comply with any such request. 

 
(iv) Subject to the provisions of the next paragraph, the Administrator shall 

have the right to approve any voluntary change in ownership (A) that results in a 
transfer of 50% or more of the total equity interests in the Borrower, or (B) that 
results in a transfer of any general partner or managing member interest in the 
Borrower.  Such approval to transfer ownership shall be at the discretion of the 
Administrator, and shall be in addition to any applicable requirements set forth in 
this Regulatory Agreement, the Loan Agreement, or the Disbursement Agreement 
(as defined in the Loan Agreement) or any document referenced in the 
Disbursement Agreement.  The Administrator may review management practices 
of the proposed transferee’s current and previously owned properties, if any.  Any 
proposed transferee (including individuals with an ownership interest) whose 
currently-owned properties have been found by the Administrator to have 
deficiencies that have not been resolved within the time frame prescribed by the 
City, the Issuer, the Administrator or other local government authority, may not 
assume ownership of the Project.  The Administrator may initiate additional 
inspections, at the proposed transferee’s request, to verify findings.  The Borrower 
agrees that it will provide the Administrator with notice of any such transfer 
within thirty (30) days thereof. 

 
Notwithstanding the foregoing, any of the following shall not require the 

prior consent of the Issuer or the Administrator: (A) transfers of or in the limited 
partner interests of the Borrower, (B) the removal and replacement or the transfer 
or assignment of the interest of the general partner of the Borrower in accordance 
with the terms of the Borrower’s partnership agreement, (C) foreclosure (or 
acceptance of a deed in lieu of foreclosure), or the first transfer of the Project 
following acceptance of a deed in lieu of such foreclosure, and (D) any transfer 
referred to in the third paragraph of Section 12 of this Regulatory Agreement. 

 
(v) The Borrower shall provide the Administrator’s staff with all 

documentation necessary, in the sole discretion of the Administrator’s staff, to 
confirm the Borrower’s and the Project’s compliance with federal tax laws as set 
forth in the Tax Certificate, the Loan Agreement and this Regulatory Agreement, 
including the requirements of Section 5.03(c) of the  Loan Agreement and Section 
2(h) of this Regulatory Agreement regarding rebate compliance. 

 
Any of the foregoing requirements of the Issuer may be expressly waived by the Issuer in 

writing, but (i) no waiver by the Issuer of any requirement of this Section 7 shall, or shall be 
deemed to, extend to or affect any other provision of this Regulatory Agreement except to the 
extent the Issuer has received an opinion of Bond Counsel that any such provision is not required 
by the Act and may be waived without adversely affecting the exclusion from gross income of 
interest on the Bond for federal income tax purposes; and (ii) any requirement of this Section 7 
shall be void and of no force and effect if the Issuer and the Borrower receive a written opinion 
of Bond Counsel to the effect that compliance with any such requirement would cause interest on 
the Bond to cease to be Tax-Exempt or to the effect that compliance with such requirement would 
be in conflict with the Act or any other State or federal law.  
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Section 8.  Modification of Covenants.  The Borrower and the Issuer hereby agree as 
follows: 

 
(a)  To the extent any amendments to the Act, the Regulations or the Code shall, 

in the written opinion of Bond Counsel filed with the Issuer, the Bondowner 
Representative and the Borrower, retroactively impose requirements upon the ownership 
or operation of the Project more restrictive than those imposed by this Regulatory 
Agreement, and if such requirements are applicable to the Project and compliance 
therewith is necessary to maintain the validity of, or the Tax-Exempt status of interest on 
the Bond, this Regulatory Agreement shall be deemed to be automatically amended to 
impose such additional or more restrictive requirements. 

 
(b)  To the extent that the Act, the Regulations or the Code, or any amendments 

thereto, shall, in the written opinion of Bond Counsel filed with the Issuer, the Bondowner 
Representative and the Borrower, impose requirements upon the ownership or operation 
of the Project less restrictive than imposed by this Regulatory Agreement, this Regulatory 
Agreement may be amended or modified to provide such less restrictive requirements but 
only by written amendment signed by the Issuer, at its sole discretion, the Borrower, and 
only upon receipt by the Issuer and the Bondowner Representative of the written opinion 
of Bond Counsel to the effect that such amendment will not affect the Tax-Exempt status 
of interest on the Bond or violate the requirements of the Act, and otherwise in accordance 
with Section 22 hereof. 

 
(c)  The Borrower and the Issuer shall execute, deliver and, if applicable, file of 

record any and all documents and instruments necessary to effectuate the intent of this 
Section 8, and each of the Borrower and the Issuer hereby appoint the Trustee as their true 
and lawful attorney-in-fact to execute and deliver on behalf of the Borrower or the Issuer, 
as is applicable, any such document or instrument (in such form as may be approved in 
writing by Bond Counsel) if either the Borrower or the Issuer defaults in the performance 
of its obligations under this subsection (c); provided, however, that unless directed in 
writing by the Issuer or the Borrower, the Trustee shall take no action under this 
subsection without first notifying the Borrower or the Issuer, or both of them, as is 
applicable, in writing and without first providing the Borrower or the Issuer, or both, as 
is applicable, an opportunity to comply with the requirements of this Section 8.  Nothing 
in this subsection (c) shall be construed (i) to allow the Trustee to execute an amendment 
to this Regulatory Agreement on behalf of the Issuer or the Borrower and (ii) to place a 
duty or obligation on the Trustee to monitor the Issuer’s or Borrower’s compliance 
herewith. 
 
Notwithstanding any other provision of this Regulatory Agreement, whenever an opinion 

of counsel is required or requested to be delivered hereunder after the Closing Date, the Trustee, 
the Issuer and the Borrower shall accept (unless otherwise directed in writing by the Issuer) an 
opinion of counsel in such form and with such disclaimers as may be required so that such 
opinion will not be treated as a “covered opinion” for purposes of the Treasury Department 
regulations governing practice before the Internal Revenue Service (Circular 230), 31 CFR Part 10. 

 
Section 9.  Indemnification; Other Payments.  To the fullest extent permitted by law, the 

Borrower agrees to indemnify, hold harmless and defend the Issuer and each of its officers, 
Commissioners, officials, employees, attorneys and agents (collectively, the “Indemnified 
Parties”), against any and all losses, damages, claims, actions, liabilities, costs and expenses of 
any conceivable nature, kind or character (including, without limitation, reasonable attorneys’ 
fees, litigation and court costs, amounts paid in settlement and amounts paid to discharge 
judgments) to which the Indemnified Parties, or any of them, may become subject under or any 
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statutory law (including federal or state securities laws) or at common law or otherwise, arising 
out of or based upon or in any way relating to: 

 
(i)  the Bond, the Indenture, the Loan Agreement, this Regulatory Agreement or 

any of the other documents related to the Loan, or the execution or amendment hereof or 
thereof or in connection with transactions contemplated hereby or thereby, including the 
issuance, sale, resale or remarketing of the Bond; 

 
(ii)  any act or omission of the Borrower or any of its agents, contractors, servants, 

employees or licensees in connection with the Loan or the Project, the acquisition, 
construction or operation of the Project, or the condition, environmental or otherwise, 
occupancy, use, possession, conduct or management of work done in or about, or from 
the planning, design, acquisition and construction of the Project or any part thereof; 

 
(iii)  any lien or charge upon payments by the Borrower to the Issuer or any taxes 

(including, without limitation, all ad valorem taxes and sales taxes), assessments, 
impositions and other charges imposed on the Issuer in respect of any portion of the 
Project; 

 
(iv)  any violation of any environmental law, rule or regulation with respect to, or 

the release of any toxic substance from, the Project or any part thereof; 
 
(v)  the defeasance and/or redemption, in whole or in part, of the Bond; 
 
(vi)  any untrue statement or misleading statement or alleged untrue statement or 

alleged misleading statement of a material fact contained in any information provided by 
or on behalf of the Borrower and included in any disclosure document for the Bond or 
any of the documents relating to the Bond, or any omission or alleged omission from any 
disclosure document for the Bond of any material fact related to the Borrower or the 
Project necessary to be stated therein in order to make the statements made therein, in the 
light of the circumstances under which they were made, not misleading; or 

 
(vii)  any declaration of taxability of interest on any of the Bond, or allegations (or 

regulatory inquiry) that interest on the Bond is taxable for federal tax purposes; 
 

except to the extent such damages are caused by the willful misconduct of such Indemnified 
Party.  In the event that any action or proceeding is brought against any Indemnified Party with 
respect to which indemnity may be sought hereunder, the Borrower, upon written notice from 
the Indemnified Party, shall assume the investigation and defense thereof, including the 
employment of counsel selected by the Indemnified Party, and shall assume the payment of all 
expenses related thereto, with full power to litigate, compromise or settle the same in its sole 
discretion; provided that the Indemnified Party shall have the right to review and approve or 
disapprove any such compromise or settlement.  Each Indemnified Party shall have the right to 
employ separate counsel in any such action or proceeding and participate in the investigation 
and defense thereof, and the Borrower shall pay the reasonable fees and expenses of such separate 
counsel; provided, however, that such Indemnified Party may only employ separate counsel at 
the expense of the Borrower if in the judgment of such Indemnified Party a conflict of interest 
exists by reason of common representation or if all parties commonly represented do not agree 
as to the action (or inaction) of counsel. 

 
In addition thereto, the Borrower will pay upon demand all of the fees and expenses paid 

or incurred by the Issuer in enforcing the provisions hereof. 
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The provisions of this Section 9 shall survive the final payment or defeasance of the Bond 
and the termination of this Regulatory Agreement; provided, however, the provisions of this 
Section shall, in the case of the Issuer, survive the term of this Agreement, but only as to claims 
arising from events occurring during the term of this Regulatory Agreement. 

 
Nothing contained in this Section 9 shall cause the obligation of the Borrower to pay 

principal and interest on the Loan to be a recourse obligation of the Borrower. 
 
The obligations of the Borrower under this Section are independent of any other 

contractual obligation of the Borrower to provide indemnity to the Issuer or otherwise, and the 
obligation of the Borrower to provide indemnity hereunder shall not be interpreted, construed or 
limited in light of any other separate indemnification obligation of the Borrower.  The Issuer shall 
be entitled simultaneously to seek indemnity under this Section and any other provision under 
which it is entitled to indemnity. 

 
Section 10.  Consideration.  The Issuer has agreed to issue the Bond to provide funds to 

lend to the Borrower to finance the Project, all for the purpose, among others, of inducing the 
Borrower to acquire, construct and operate the Project.  In consideration of the issuance of the 
Bond by the Issuer, the Borrower has entered into this Regulatory Agreement and has agreed to 
restrict the uses to which this Project can be put on the terms and conditions set forth herein. 

 
Section 11.  Reliance.  The Issuer and the Borrower hereby recognize and agree that the 

representations and covenants set forth herein may be relied upon by all persons, including but 
not limited to the Administrator and the Trustee, interested in the legality and validity of the 
Bond, in the exemption from California personal income taxation of interest on the Bond and in 
the Tax-Exempt status of the interest on the Bond.  In performing their duties and obligations 
hereunder, the Issuer and the Administrator may rely upon statements and certificates of the Low 
Income Tenants and tenants of the Very Low Income Units, and upon audits of the books and 
records of the Borrower pertaining to the Project.  In addition, the Issuer may consult with 
counsel, and the opinion of such counsel shall be full and complete authorization and protection 
in respect of any action taken or suffered by the Issuer hereunder in good faith and in conformity 
with such opinion.  In determining whether any default or lack of compliance by the Borrower 
exists under this Regulatory Agreement, the Issuer shall not be required to conduct any 
investigation into or review of the operations or records of the Borrower and may rely solely on 
any written notice or certificate delivered to the Issuer by the Borrower with respect to the 
occurrence or absence of a default. 

 
Section 12.  Transfer of the Project.  For the Compliance Period, the Borrower shall not 

Transfer the Project, in whole or in part, without the prior written notice to the Trustee (so long 
as the Indenture remains in effect), and without the prior written consent of the Issuer, which 
consent shall not be unreasonably withheld and the Executive Director of the Issuer may give 
such consent without further action by the Board of Commissioners of the Issuer, if the following 
conditions are satisfied:  (A) the receipt by the Issuer of evidence acceptable to the Issuer that (1) 
the Borrower shall not be in default hereunder or under any of the other documents related to 
the Loan in effect, or the transferee undertakes to cure any defaults of the Borrower to the 
reasonable satisfaction of the Issuer; (2) the continued operation of the Project shall comply with 
the provisions of this Regulatory Agreement; (3) either (a) the transferee or its Manager has at 
least three years’ experience in the ownership, operation and management of similar size rental 
housing projects, and at least one year’s experience in the ownership, operation and management 
of rental housing projects containing below-market-rate units, without any record of material 
violations of discrimination restrictions or other state or federal laws or regulations or local 
governmental requirements applicable to such projects, or (b) the transferee agrees to retain a 
Manager with the experience and record described in subclause (a) above, or (c) the transferring 
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Borrower or its management company will continue to manage the Project, or another 
management company reasonably acceptable to the Issuer will manage, for at least one year 
following such Transfer and, if applicable, during such period the transferring Borrower or its 
management company will provide training to the transferee and its manager in the 
responsibilities relating to the Low Income Units and the Very Low Income Units; and (4) the 
person or entity that is to acquire the Project does not have pending against it, and does not have 
a history of significant and material building code violations or complaints concerning the 
maintenance, upkeep, operation, and regulatory agreement compliance of any of its projects as 
identified by any local, state or federal regulatory agencies; (B) the execution by the transferee of 
a document reasonably acceptable to the Issuer with respect to the assumption of the Borrower’s 
obligations under this Regulatory Agreement and the other documents related to the Loan in 
effect, including without limitation an instrument of assumption hereof and thereof, and delivery 
to the Issuer of an opinion of such transferee’s counsel to the effect that each such document and 
this Regulatory Agreement are valid, binding and enforceable obligations of such transferee, 
subject to bankruptcy and other standard limitations affecting creditor’s rights; (C) receipt by the 
Issuer of an opinion of Bond Counsel to the effect that any such Transfer will not adversely affect 
the Tax-Exempt status of interest on the Bond; (D) receipt by the Issuer of all fees and/or expenses 
then currently due and payable to the Issuer by the Borrower; and (E) receipt by the Issuer of 
evidence of satisfaction of compliance with the provisions of Section 29(d)(i) related to notice to 
CDLAC of transfer of the Project. 

 
It is hereby expressly stipulated and agreed that any Transfer of the Project in violation of 

this Section 12 shall be null, void and without effect, shall cause a reversion of title to the 
Borrower, and shall be ineffective to relieve the Borrower of its obligations under this Regulatory 
Agreement. The written consent of the Issuer to any Transfer of the Project shall constitute 
conclusive evidence that the Transfer is not in violation of this Section 12.  Nothing in this Section 
shall affect any provision of any other document or instrument between the Borrower and any 
other party which requires the Borrower to satisfy certain conditions or obtain the prior written 
consent of such other party in order to Transfer the Project.  Upon any Transfer that complies 
with this Regulatory Agreement, the Borrower shall be fully released from its obligations 
hereunder, but only to the extent such obligations have been fully assumed in writing by the 
transferee of the Project. 

 
The foregoing notwithstanding, the Project may be transferred pursuant to a foreclosure, 

exercise of power of sale or deed in lieu of foreclosure or comparable conversion without the 
consent of the Issuer or compliance with the provisions of this Section 12.  The Issuer hereby 
approves (A) the transfer of limited partnership interests in the Borrower, including, without 
limitation, the transfer of membership interests in the Borrower from the investor limited partner 
and non-managing membership interests in the limited partner of Borrower, (B) the withdrawal 
of any partner of the Borrower under the Borrower’s partnership agreement, or (C) any other 
transfer of interests pursuant to the provisions of the Borrower’s partnership agreement as in 
effect from time to time, including but not limited to the removal of a general partner of the 
Borrower (including removal of the managing general partner of the Borrower) and replacement 
thereof by an affiliate of any partner of the Borrower. 

 
For the Compliance Period, the Borrower shall not: (A) encumber any of the Project or 

grant commercial leases of any part thereof, or permit the conveyance, transfer or encumbrance 
of any part of the Project, except for (1) encumbrances permitted under the Loan Agreement, or 
(2) a Transfer in accordance with the terms of this Regulatory Agreement, in each case upon 
receipt by the Issuer and the Bondowner Representative of an opinion of Bond Counsel to the 
effect that such action will not adversely affect the Tax-Exempt status of interest on the Bond 
(provided that such opinion will not be required with respect to any encumbrance, lease or 
transfer relating to a commercial operation or ancillary facility that will be available for tenant 
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use and is customary to the operation of multifamily housing developments similar to the 
Project); (B) demolish any part of the Project or substantially subtract from any real or personal 
property of the Project, except to the extent that what is demolished or removed is replaced with 
comparable property or such demolition or removal is otherwise permitted by the Loan 
Agreement; or (C) permit the use of the dwelling accommodations of the Project for any purpose 
except rental residences. 

 
Section 13.  Term.  This Regulatory Agreement and all and several of the terms hereof 

shall become effective upon its execution and delivery, and shall remain in full force and effect 
for the period provided herein and shall terminate as to any provision not otherwise provided 
with a specific termination date and shall terminate in its entirety at the end of the Compliance 
Period, it being expressly agreed and understood that the provisions hereof are intended to 
survive the retirement of the Bond and discharge of the Loan Agreement. 

 
The terms of this Regulatory Agreement to the contrary notwithstanding, the 

requirements of this Regulatory Agreement shall terminate and be of no further force and effect 
in the event of involuntary noncompliance with the provisions of this Regulatory Agreement 
caused by fire or other casualty, seizure, requisition, foreclosure or transfer of title by deed in lieu 
of foreclosure, change in a federal law or an action of a federal agency after the Closing Date, 
which prevents the Issuer from enforcing such provisions, or condemnation or a similar event, 
but only if, within a reasonable period, either the Bond are fully repaid or amounts received as a 
consequence of such event are used to provide a project that meets the requirements hereof; 
provided, however, that the preceding provisions of this sentence shall cease to apply and the 
restrictions contained herein shall be reinstated if, at any time subsequent to the termination of 
such provisions as the result of the foreclosure or the delivery of a deed in lieu of foreclosure or 
a similar event, the Borrower or any related person (within the meaning of Section 1.103-10(e) of 
the Regulations) obtains an ownership interest in the Project for federal income tax purposes.  The 
Borrower hereby agrees that, following any foreclosure, transfer of title by deed in lieu of 
foreclosure or similar event, neither the Borrower nor any such related person as described above 
will obtain an ownership interest in the Project for federal tax purposes. 

 
Notwithstanding any other provision of this Regulatory Agreement, this Regulatory 

Agreement may be terminated upon agreement by the Issuer and the Borrower, with the consent 
of CDLAC, upon receipt by the Issuer and the Bondowner Representative of an opinion of Bond 
Counsel to the effect that such termination will not adversely affect the exclusion from gross 
income of interest on the Bond for federal income tax purposes and is otherwise permitted under 
the Act.  Upon the termination of the terms of this Regulatory Agreement, the parties hereto agree 
to execute, deliver and record appropriate instruments of release and discharge of the terms 
hereof; provided, however, that the execution and delivery of such instruments shall not be 
necessary or a prerequisite to the termination of this Regulatory Agreement in accordance with 
its terms. 

 
Section 14.  Covenants to Run With the Land.  Notwithstanding Section 1461 of the 

California Civil Code, the Borrower hereby subjects the Project to the covenants, reservations and 
restrictions set forth in this Regulatory Agreement.  The Issuer and the Borrower hereby declare 
their express intent that the covenants, reservations and restrictions set forth herein shall be 
deemed covenants running with the land and shall pass to and be binding upon the Borrower’s 
successors in title to the Project; provided, however, that on the termination of this Regulatory 
Agreement said covenants, reservations and restrictions shall expire.  Each and every contract, 
deed or other instrument hereafter executed covering or conveying the Project or any portion 
thereof shall conclusively be held to have been executed, delivered and accepted subject to such 
covenants, reservations and restrictions, regardless of whether such covenants, reservations and 
restrictions are set forth in such contract, deed or other instruments. 
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Section 15.  Burden and Benefit.  The Issuer and the Borrower hereby declare their 

understanding and intent that the burdens of the covenants set forth herein touch and concern 
the land in that the Borrower’s legal interest in the Project is rendered less valuable thereby.  The 
Issuer and the Borrower hereby further declare their understanding and intent that the benefits 
of such covenants touch and concern the land by enhancing and increasing the enjoyment and 
use of the Project by Low Income Tenants and tenants of the Very Low Income Units, the intended 
beneficiaries of such covenants, reservations and restrictions, and by furthering the public 
purposes for which the Bond were issued. 

 
Section 16.  Uniformity; Common Plan.  The covenants, reservations and restrictions 

hereof shall apply uniformly to the entire Project in order to establish and carry out a common 
plan for the use of the site on which the Project is located. 

 
Section 17.  Default; Enforcement.  If the Borrower defaults in the performance or 

observance of any covenant, agreement or obligation of the Borrower set forth in this Regulatory 
Agreement, and if such default remains uncured for a period of 60 days after written notice 
thereof shall have been given by the Issuer or the Trustee (with a copy to the Issuer) to the 
Borrower, or for a period of 60 days from the date the Borrower should, with reasonable diligence, 
have discovered such default, then the Issuer may declare an “Event of Default” to have occurred 
hereunder; provided, however, that if the default is of such a nature that it cannot be corrected 
within 60 days, such default shall not constitute an Event of Default hereunder so long as (i) the 
Borrower institutes corrective action within said 60 days and diligently pursues such action until 
the default is corrected (which cure period shall be no longer than 180 days following the delivery 
of notice of a default to the Borrower), and (ii) in the opinion of Bond Counsel, the failure to cure 
said default within 60 days will not adversely affect the Tax-Exempt status of interest on the Bond.  
The Issuer and the Trustee shall have the right to enforce the obligations of the Borrower under 
this Regulatory Agreement within shorter periods of time than are otherwise provided herein if 
necessary to insure compliance with the Act or the Code. 

 
Following the declaration of an Event of Default hereunder, the Issuer or the Trustee, 

subject to the terms of the Loan Agreement, may take any one or more of the following steps, in 
addition to all other remedies provided by law or equity: 

 
(i)  by mandamus or other suit, action or proceeding at law or in equity, including 

injunctive relief, require the Borrower to perform its obligations and covenants hereunder 
or enjoin any acts or things that may be unlawful or in violation of the rights of the Issuer 
hereunder; 

 
(ii)  have access to and inspect, examine and make copies of all of the books and 

records of the Borrower pertaining to the Project; 
 
(iii)  take such other action at law or in equity as may appear necessary or desirable 

to enforce the obligations, covenants and agreements of the Borrower hereunder; and 
 
(iv)  declare default under the Loan Agreement, and proceed with any remedies 

provided therein. 
 
Any limited partner of the Borrower shall have the right but not the obligation to cure any 

Event of Default, and the Issuer and the Trustee agree to accept any cure tendered by any such 
limited partner on behalf of the Borrower within any cure period specified above. 
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No breach or default under the Regulatory Agreement shall defeat, render invalid or 
otherwise impair the lien of a deed of trust, mortgage or like encumbrance upon the Project that 
is given in good faith and for value. 

 
The Borrower hereby agrees that specific enforcement of the Borrower’s agreements 

contained herein is the only means by which the Issuer may fully obtain the benefits of this 
Regulatory Agreement made by the Borrower herein, and the Borrower therefore agrees to the 
imposition of the remedy of specific performance against it in the case of any Event of Default by 
the Borrower hereunder. 

 
The Trustee shall have the right, in accordance with this Section and the provisions of the 

Loan Agreement, without the consent or approval of the Issuer but with the consent of the 
Bondowner Representative, to exercise any or all of the rights or remedies of the Issuer hereunder; 
provided that prior to taking any such action the Trustee shall give the Issuer written notice of its 
intended action. 

 
The Issuer and the Trustee hereby agree that cure of any Event of Default made or 

tendered by any partner of the Borrower shall be deemed to be a cure by the Borrower and shall 
be accepted or rejected on the same basis as if made or tendered by the Borrower. 

 
All reasonable fees, costs and expenses (including reasonable attorney’s fees and 

expenses) of the Trustee and the Issuer incurred in taking any action pursuant to this Section shall 
be the sole responsibility of the Borrower; provided, however, that in the event that any action 
arises hereunder in which the Borrower and the Trustee are adversaries, the prevailing party, if 
any, shall be entitled to recover legal fees and costs from the other party. 

 
Section 18.  The Trustee.  The Trustee shall be entitled, but shall have no duty, to act with 

respect to enforcement of the Borrower’s performance hereunder.  The Trustee, either on its own 
behalf or as the agent of and on behalf of the Issuer, may, in its sole discretion, act hereunder and 
any act required to be performed by the Issuer as herein provided shall be deemed taken if such 
act is performed by the Trustee.  In connection with any such performance, all provisions of the 
Indenture and the Loan Agreement relating to the rights, privileges, powers, indemnities and 
protections of the Trustee shall apply with equal force and effect to all actions taken (or omitted 
to be taken) by the Trustee in connection with this Regulatory Agreement.  Neither the Trustee 
nor any of its officers, directors or employees shall be liable for any action taken or omitted to be 
taken by it hereunder or in connection herewith except for its or their own negligence or willful 
misconduct.  The Trustee may consult with legal counsel selected by it (the reasonable fees of 
which counsel shall be paid by the Borrower) and any action taken or suffered by it reasonably 
and in good faith in accordance with the opinion of such counsel shall be full justification and 
protection to it.  The Trustee may at all times assume compliance with this Regulatory Agreement 
unless otherwise notified in writing by or on behalf of the Issuer, or unless it has actual knowledge 
of noncompliance.   

 
After the date the Bond no longer remain outstanding, the Trustee shall have no further 

rights, duties or responsibilities under this Regulatory Agreement, and all references to the 
Trustee in this Regulatory Agreement shall be deemed references to the Issuer. 

 
Section 19.  Recording and Filing.  (a) The Borrower shall cause this Regulatory Agreement 

and all amendments and supplements hereto and thereto, to be recorded and filed in the real 
property records of the County, and in such other places as the Issuer may reasonably request.  
The Borrower shall pay all fees and charges incurred in connection with any such recording. 
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(b)  The Borrower and the Issuer will file of record such other documents and take such 
other steps as are reasonably necessary, in the opinion of Bond Counsel, in order to insure that 
the requirements and restrictions of this Regulatory Agreement will be binding upon all owners 
of the Project. 

 
(c)  The Borrower hereby covenants to include or reference the requirements and 

restrictions contained in this Regulatory Agreement in any documents transferring any interest 
in the Project to another person to the end that such transferee has notice of, and is bound by, 
such restrictions, and, except in the case of a foreclosure or comparable involuntary conversion, 
whereby the Trustee becomes the owner of the Project, to obtain the agreement from any 
transferee to abide by all requirements and restrictions of this Regulatory Agreement. 

 
Section 20.  Payment of Fees.  Notwithstanding any prepayment of the Loan and discharge 

of the Loan Agreement, the Borrower shall continue to pay the fees of the Issuer as provided in 
Section 7(a). 

 
If the Borrower fails to make payment of the annual fee of the Issuer for a period of two 

consecutive years or more, the Issuer may, in its sole discretion, declare the total amount of the 
annual fee of the Issuer through the end of the Compliance Period immediately due and payable, 
such amount to be discounted at a rate equal to the then current market rate for U.S. Treasury 
obligations of a maturity equal to the remaining term of the Compliance Period. 

 
Section 21.  Governing Law; Venue.  This Regulatory Agreement shall be construed in 

accordance with and governed by the laws of the State applicable to contracts made and 
performed in the State.  This Regulatory Agreement shall be enforceable in the State, and any 
action arising hereunder shall (unless waived by the Issuer in writing) be filed and maintained in 
the Superior Court of California, County of San Diego. 

 
Section 22.  Amendments; Waivers.  (a) Except as provided in Section 8(a) and 29(e) hereof, 

this Regulatory Agreement may be amended only by a written instrument executed by the parties 
hereto or their successors in title, and duly recorded in the real property records of the County, 
and only upon receipt by the Issuer and the Bondowner Representative of an opinion from Bond 
Counsel that such amendment will not adversely affect the Tax-Exempt status of interest on the 
Bond and is not contrary to the provisions of the Act. The Borrower shall provide a copy of any 
such amendment to the Trustee. 

 
(b)  Anything to the contrary contained herein notwithstanding, the Issuer and the 

Borrower hereby agree to amend this Regulatory Agreement to the extent required, in the opinion 
of Bond Counsel, in order that interest on the Bond remains Tax-Exempt.  The party requesting 
such amendment shall notify the other party to this Regulatory Agreement of the proposed 
amendment, with a copy of such proposed amendment to Bond Counsel and a request that Bond 
Counsel render to the Issuer an opinion as to the effect of such proposed amendment upon the 
Tax-Exempt status of interest on the Bond.  This provision shall not be subject to any provision 
of any other agreement requiring any party hereto to obtain the consent of any other person in 
order to amend this Regulatory Agreement. 

 
(c)  Any waiver of, or consent to, any condition under this Regulatory Agreement must be 

expressly made in writing. 
 
Section 23.  Notices.  Any notice required to be given hereunder shall be made in writing 

and shall be given by personal delivery, overnight delivery, certified or registered mail, postage 
prepaid, return receipt requested, or by telecopy, in each case at the respective addresses specified 
in the Indenture. Unless otherwise specified by the Administrator, the address of the 
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Administrator is the same as the address of the Issuer.  A copy of any notice sent to the Borrower 
shall be provided to the Investor Limited Partner at the address provided, and as such term is 
defined, in the Indenture. 

 
Unless otherwise specified by CDLAC, the address of CDLAC is: 
 

California Debt Limit Allocation Committee 
915 Capitol Mall, Room 311 
Sacramento, CA 95814 
Attention:  Executive Director 

 
The Issuer, the Administrator, CDLAC and the Borrower may, by notice given hereunder, 

designate any further or different addresses to which subsequent notices, certificates or other 
communications shall be sent.  Notice shall be deemed given on the date evidenced by the postal 
or courier receipt or other written evidence of delivery or electronic transmission; provided that 
any telecopy or other electronic transmission received by any party after 4:00 p.m., local time of 
the receiving party, as evidenced by the time shown on such transmission, shall be deemed to 
have been received the following Business Day.  A copy of each notice of default provided to the 
Borrower hereunder shall also be provided to the Trustee at its address specified in the Indenture. 

 
The Borrower shall notify the Issuer and the Administrator in writing of any change to 

the name of the Project or any change of name or address for the Borrower or the Manager.  The 
Borrower shall further notify CDLAC in writing of any event provided in Section 29(d) hereof. 

 
Section 24.  Severability.  If any provision of this Regulatory Agreement shall be invalid, 

illegal or unenforceable, the validity, legality and enforceability of the remaining portions hereof 
shall not in any way be affected or impaired thereby. 

 
Section 25.  Multiple Counterparts.  This Regulatory Agreement may be simultaneously 

executed in multiple counterparts, all of which shall constitute one and the same instrument, and 
each of which shall be deemed to be an original. 

 
Section 26.  Limitation on Liability.  Notwithstanding the foregoing or any other provision 

or obligation to the contrary contained in this Regulatory Agreement: (i) the liability of the 
Borrower under this Regulatory Agreement to any person or entity, including, but not limited to, 
the Trustee or the Issuer and their successors and assigns, is limited to the Borrower’s interest in 
the Project and the amounts held in the funds and accounts created under the Indenture, or any 
rights of the Borrower under any guarantees relating to the Project, and such persons and entities 
shall look exclusively thereto, or to such other security as may from time to time be given for the 
payment of obligations arising out of this Regulatory Agreement or any other agreement securing 
the obligations of the Borrower under this Regulatory Agreement; and (ii) from and after the date 
of this Regulatory Agreement, no deficiency or other personal judgment, nor any order or decree 
of specific performance (other than pertaining to this Regulatory Agreement, any agreement 
pertaining to any Project or any other agreement securing the Borrower’s obligations under this 
Regulatory Agreement), shall be rendered against the Borrower, the assets of the Borrower (other 
than the Borrower’s interest in the Project, this Regulatory Agreement, amounts held in the funds 
and accounts created under the Indenture, any rights of the Borrower under the Loan Agreement 
or any other documents relating to the Bond or any rights of the Borrower under any guarantees 
relating to the Project), its partners, successors, transferees or assigns and each of their respective 
officers, directors, employees, partners, agents, heirs and personal representatives, as the case 
may be, in any action or proceeding arising out of this Regulatory Agreement and the Loan 
Agreement or any agreement securing the obligations of the Borrower under this Regulatory 
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Agreement, or any judgment, order or decree rendered pursuant to any such action or 
proceeding, except to the extent provided in the Loan Agreement. 

 
Section 27.  Third-Party Beneficiaries.  The Administrator, the Trustee, CDLAC and the 

San Diego Housing Commission are intended to be and shall each be a third-party beneficiary of 
this Regulatory Agreement.  The Administrator shall have the right (but not the obligation) to 
enforce, separately or jointly with the Issuer and/or the Trustee, the terms of this Regulatory 
Agreement and to pursue an action for specific performance or other available remedy at law or 
in equity in accordance with Section 17 hereof.  CDLAC shall have the right (but not the 
obligation) to enforce the CDLAC Conditions and to pursue an action for specific performance or 
other available remedy at law or in equity in accordance with Section 17 hereof, provided that 
any such action or remedy shall not materially adversely affect the interests and rights of any 
owner of the Bond. 

 
Section 28.  Property Management.  The Borrower agrees that at all times the Project shall 

be managed by a property manager (i) approved by the Issuer in its reasonable discretion (it being 
acknowledged that the Issuer hereby approves ConAm Management, Inc. as a property manager 
for the Project) and (ii) who has at least three years’ experience in the ownership, operation and 
management of similar size rental housing projects, and at least one year’s experience in the 
ownership, operation and management of rental housing projects containing below-market-rate 
units, without any record of material violations of discrimination restrictions or other state or 
federal laws or regulations or local governmental requirements applicable to such projects (the 
“Manager”).  The Borrower shall submit to the Issuer from time to time such information about 
the background, experience and financial condition of any existing or proposed Manager as the 
Issuer may reasonably require to determine whether such Manager meets the requirements for a 
Manager set forth herein.  The Issuer reserves the right to conduct periodic reviews of the 
management practices and of the Manager to determine if the Project is being operated and 
managed in accordance with the requirements and standards of this Agreement.  The Borrower 
agrees to cooperate with the Issuer in such reviews. 

 
If the Issuer determines in its reasonable judgment that the Project is not being operated 

and managed in accordance with one or more of the material requirements or standards of this 
Regulatory Agreement, the Issuer may deliver written notice to the Borrower, the Bondowner 
Representative and the Trustee requesting replacement of the Manager, which notice shall state 
clearly the reasons for such request.  The Borrower agrees that, upon receipt of such notice, it 
shall within 60 days submit to the Issuer, with a copy to the Trustee and the Bondowner 
Representative, a proposal to engage a new Manager meeting the requirements of this Section 28.  
The Issuer shall respond within 30 days to such proposal or such approval shall be deemed given.  
Upon receipt of such consent or deemed consent, the Borrower shall within 60 days terminate the 
existing Manager’s engagement and engage the new Manager.  If such proposal is denied by 
either the Issuer or the Bondowner Representative, the Borrower agrees that upon receipt of 
notice of such denial, it shall within 60 days submit to the Issuer, with a copy to the Trustee, a 
proposal to engage another new Manager meeting the requirements of this Section 28, subject to 
the Issuer’s consent or deemed consent pursuant to the terms hereof. 

 
Section 29.  Requirements of CDLAC.  In addition to other requirements set forth herein 

and to the extent not prohibited by the requirements set forth in Sections 4 through 6 hereof, the 
Borrower hereby agrees to comply with each of the requirements of CDLAC set forth in this 
Section 29, as follows: 

 
(a) The Borrower shall comply with the CDLAC Resolution attached hereto as 

Exhibit E and the CDLAC Conditions set forth in Exhibit A of the CDLAC Resolution (the 
“CDLAC Conditions”), which conditions are incorporated herein by reference and made 
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a part hereof.  The Borrower will prepare and submit to the Administrator, on behalf of 
the Issuer: 

 
(i) not later than February 1 of each year, until the construction of the 

Project is completed, and on February 1 every three years thereafter (such that the 
next succeeding year shall be the beginning of each such three year period) until 
the end of the Compliance Period, a Certificate of Compliance II for Qualified 
Residential Rental Projects, in substantially the form required or provided by 
CDLAC from time to time (“Certificate of Compliance”), executed by an 
Authorized Borrower Representative; with such Certificate of Compliance to be 
prepared pursuant to the terms of the CDLAC Conditions; 

 
(ii) a certificate of completion, in substantially the form required or 

provided by CDLAC from time to time, executed by an Authorized Borrower 
Representative certifying among other things to the substantial completion of the 
construction of the Project; and 

 
(iii) not later than February 1 every three years after the filing of a 

certificate of completion until the end of the Qualified Project Period, a California 
Tax Credit Allocation Committee Status Report or equivalent documentation, as 
required or provided by CDLAC from time to time, executed by an Authorized 
Borrower Representative. 

 
Compliance with the terms of the CDLAC Conditions not contained within this 

Regulatory Agreement, but referred to in the CDLAC Conditions, are the responsibility 
of the Borrower to report to the Issuer. 

 
(b) The Borrower acknowledges that the Issuer and the Administrator shall 

monitor or cause to be monitored the Borrower’s compliance with the terms of the CDLAC 
Conditions.  The Borrower acknowledges that the Issuer will prepare and submit to 
CDLAC, not later than March 1 of each year until the construction of the Project is 
completed, and on March 1 every three years thereafter until the end of the Compliance 
Period, a Self-Certification Certificate in the form provided by CDLAC.  The Borrower 
will cooperate fully with the Issuer in connection with such monitoring and reporting 
requirements. 

 
(c) Except as otherwise provided in Section 13 of this Regulatory Agreement, 

this Regulatory Agreement shall terminate on the date 55 years after the date on which at 
least fifty percent (50%) of the units in the Project are first occupied following the 
Completion Date or otherwise after the commencement of the Compliance Period, 
whichever is earlier. 

 
(d) The Borrower shall notify CDLAC in writing of: (i) any change in 

ownership of the Project, (ii) any change in the Issuer, (iii) any change in the name of the 
Project or the Manager; (iv) any default under a Loan Agreement or this Regulatory 
Agreement, including, but not limited to, such defaults associated with the Tax-Exempt 
status of the interest on the Bond, and the income and rental requirements as provided in 
Sections 4 and 6 hereof and the CDLAC Conditions; or (v) termination of this Regulatory 
Agreement. 

 
(e) CDLAC shall have the right, but not the obligation, to deliver revised 

CDLAC Conditions to the Borrower after the Closing Date, at any time, that are not more 
restrictive than the original CDLAC Conditions; provided however, that, with the prior 
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written consent of the owner of the Bond, which will not be unreasonably withheld: (i) 
any changes in the terms and conditions of the CDLAC Conditions prior to the 
recordation against the Project in the real property records of the County of a regulatory 
agreement between Borrower and the California Tax Credit Allocation Committee 
(“TCAC Regulatory Agreement”) shall be limited to such changes as are necessary to 
correct any factual errors or to otherwise conform the CDLAC Conditions to any change 
in facts or circumstances applicable to the Borrower or the Project; and (ii) after 
recordation of the TCAC Regulatory Agreement, any changes in the terms and conditions 
of the CDLAC Conditions shall be limited to such changes as are necessary to conform 
Items 1, 6, 7, 10, 11, 12, 14, 15, 16, 18 through 26 and 37 of Exhibit A to the CDLAC 
Resolution to any change in terms and conditions requested by Borrower and approved 
by CDLAC.  The Issuer may, in its sole and absolute discretion, require that the Borrower 
enter into an amendment to this Regulatory Agreement reflecting the revised CDLAC 
Conditions, which amendment shall be executed by the parties hereto or their successor 
in title and duly recorded in the real property records of the County.  The Borrower shall 
pay any costs and expenses in connection therewith and provide CDLAC with a copy of 
that recorded amendment reflecting the revised CDLAC Conditions. 
 
Any of the foregoing requirements of the CDLAC Conditions contained in this Section 29 

may be expressly waived by CDLAC, in its sole discretion, in writing, but (i) no waiver by 
CDLAC of any requirement of this Section 29 shall, or shall be deemed to, extend to or affect any 
other provision of this Regulatory Agreement except to the extent the Issuer has received an 
opinion of Bond Counsel that any such provision is not required by the Act and may be waived 
without adversely affecting the exclusion from gross income of interest on the Bond for federal 
income tax purposes; and (ii) any requirement of this Section 29 shall be void and of no force and 
effect if the Issuer and the Borrower receive a written opinion of Bond Counsel to the effect that 
compliance with any such requirement would cause interest on the Bond to cease to be Tax-
Exempt or to the effect that compliance with such requirement would be in conflict with the Act 
or any other state or federal law. 

 
Section 30.  Limited Liability of Issuer.  All obligations of the Issuer incurred under this 

Regulatory Agreement shall be limited obligations, payable solely and only from amounts 
derived by the Issuer from the Loan or otherwise under the Loan Agreement. 

 
Section 31.  Annual Reporting Covenant.  No later than January 31 of each calendar year 

(commencing January 31, 2021), the Borrower, on behalf of the Issuer, agrees to provide to the 
California Debt and Investment Advisory Commission, by any method approved by the 
California Debt and Investment Advisory Commission, with a copy to the Issuer, the annual 
report information with respect to the Bond required by Section 8855(k)(1) of the California 
Government Code.  This covenant shall remain in effect until the later of the date (i) the Bond are 
no longer outstanding or (ii) the proceeds of the Loan have been fully spent. 

 
Section 32.  Conflict With Other Affordability Agreements.  Notwithstanding any 

provision in this Regulatory Agreement to the contrary, in the event of any conflict between the 
provisions of this Regulatory Agreement and any other agreement that imposes affordability 
requirements on the Project, including those referenced in Section 3(e) hereof, the provisions 
providing for the most affordable units, with the most affordability, in the Project shall prevail, 
so long as at all times the requirements of Section 2, 3, 4, 6, 7 and 29 of this Regulatory Agreement 
are in any event satisfied.  Notwithstanding the foregoing, a breach or default under any 
agreement referenced in Section 3(e) hereof shall not, in itself, constitute a breach or a default 
under this Regulatory Agreement. 
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IN WITNESS WHEREOF, the Issuer and the Borrower have executed this Regulatory 
Agreement by duly authorized representatives, all as of the date first above written. 

 
 

HOUSING AUTHORITY OF THE CITY OF 
SAN DIEGO 
 
 
 
By:     

Richard C. Gentry, 
Executive Director 

 
 
FAIRMOUNT FAMILY HOUSING CIC, LP, a 
California limited partnership 
 
By: Fairmount and El Cajon Realty, LLC 

a California limited liability company, 
its Managing General Partner 
 
By: Price Philanthropies Foundation, 

a Delaware nonprofit, nonstock 
corporation 
its Manager and Member 
 
 
By:    
Name: Jeff Fisher 
Title: Chief Financial Officer 

 
By: CIC Fairmount Family Housing, LLC, 

a California limited liability company, 
its Administrative General Partner 
 
By: Chelsea Investment Corporation 

a California corporation 
its Manager 
 
 
By:    
Name: Cheri Hoffman 
Title: President 

19048.42:J16660 



 

 

 

 
 

NOTARY ACKNOWLEDGMENT 
 
 
 
 
 
 
State of California 
 ss. 
County of    
 
 
On   , before me,   , Notary Public  
 Date Name and Title of Officer (e.g., “Jane Doe, Notary Public") 
 
personally appeared    
 Name(s) of Signer(s) 
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are 
subscribed to the within instrument and acknowledged to me that he/she/they executed the 
same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the 
instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the 
instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 
 
WITNESS my hand and official seal. 
 
 
 
Signature        [Seal] 
 Notary Public 
 
 
  

A notary public or other officer completing this certificate verifies only the identity of the 
individual who signed the document to which this certificate is attached, and not the 
truthfulness, accuracy, or validity of that document. 



 

 

 

 
 

NOTARY ACKNOWLEDGMENT 
 
 
 
 
 
 
State of California 
 ss. 
County of    
 
 
On   , before me,   , Notary Public  
 Date Name and Title of Officer (e.g., “Jane Doe, Notary Public") 
 
personally appeared    
 Name(s) of Signer(s) 
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are 
subscribed to the within instrument and acknowledged to me that he/she/they executed the 
same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the 
instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the 
instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 
 
WITNESS my hand and official seal. 
 
 
 
Signature        [Seal] 
 Notary Public 
 
 

 

A notary public or other officer completing this certificate verifies only the identity of the 
individual who signed the document to which this certificate is attached, and not the 
truthfulness, accuracy, or validity of that document. 
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EXHIBIT A 
 

LEGAL DESCRIPTION OF PROPERTY 
 
 
 
Real property in the City of San Diego, County of San Diego, State of California, described 

as follows: 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
APN: ____________  
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EXHIBIT B 
 

FORM OF INCOME CERTIFICATION 
 

TENANT INCOME CERTIFICATION 
 Initial Certification  1st Recertification  Other:       

Effective Date:        
Move-in Date:         
(YYYY-MM-DD) 

PART I - DEVELOPMENT DATA 
Property Name:   East Block Family Apartments       County: San Diego BIN #:       
Address:   4340 44th Street, San Diego, CA Unit Number:       # Bedrooms:       

  
PART II. HOUSEHOLD COMPOSITION 

 Vacant  
HH 
Mbr # 

 
Last Name 

 
First Name  

Middle 
Initial 

Relationship to 
Head  

of Household 

Date of Birth 
(YYYY/MM//D

D) 

F/T 
Student  
(Y or N) 

Last 4 digits of  
Social Security 

# 
1                   HEAD                   
2                                           
3                                           
4                                           
5                                           
6                                           
7                                           

 

PART III. GROSS ANNUAL INCOME (USE ANNUAL AMOUNTS) 
HH 
Mbr # 

(A) 
Employment or Wages 

(B) 
Soc. Security/Pensions 

(C) 
Public Assistance 

(D) 
Other Income 

                              
                              
                              
                              
                              
TOTALS $      $      $      $      

Add totals from (A) through (D), above        TOTAL 
INCOME (E): $      

 

PART IV. INCOME FROM ASSETS 
Hshld 
Mbr # 

(F) 
Type of Asset  

(G) 
C/I 

(H) 
Cash Value of Asset  

(I) 
Annual Income from Asset 

                              
                              
                              
                              
                              

TOTALS: $      $      
Enter Column (H) Total   Passbook Rate   

If over $5000 $      X 2.00% = (J)  Imputed Income $      
Enter the greater of the total of column I, or J: imputed income        TOTAL INCOME FROM ASSETS 
(K) $      

 

(L) Total Annual Household Income from all Sources [Add (E) + (K)]  $      
 

 Effective Date of Move-in Income Certification: 
 

  Household Size at Move-in Certification: 
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HOUSEHOLD CERTIFICATION & SIGNATURES 
 

The information on this form will be used to determine maximum income eligibility.  I/we have provided for each person(s) set forth in Part II acceptable 
verification of current anticipated annual income.  I/we agree to notify the landlord immediately upon any member of the household moving out of the 
unit or any new member moving in.  I/we agree to notify the landlord immediately upon any member becoming a full time student. 
 
Under penalties of perjury, I/we certify that the information presented in this Certification is true and accurate to the best of my/our knowledge and 
belief.  The undersigned further understands that providing false representations herein constitutes an act of fraud.  False, misleading or incomplete 
information may result in the termination of the lease agreement.  
 
        
 Signature (Date) Signature (Date) 
        
 Signature (Date) Signature (Date) 
  



 

B-3 

PART V.  DETERMINATION OF INCOME ELIGIBILITY 
RECERTIFICATION ONLY:      

TOTAL ANNUAL HOUSEHOLD 
INCOME FROM ALL SOURCES: 

   From item (L) on page 1 

 
 
$      

 Unit Meets Income  
Restriction at: 

 60%  50% 

 Current Income Limit x 140%: 
 
$      

 
 
 

Current Income Limit per Family Size: 

 
 
 
$      

  40%  30% 
      % 

 Household Income exceeds 140% 
at recertification: 

 Yes    No 
 

    
                           Household Income at Move-
in: 

$      Household Size at Move-in:       

    
 

PART VI.  RENT 
 

Tenant Paid Rent 
 
$      

  
Rent Assistance:    $      

Utility Allowance $       Other non-optional charges: $      
    

GROSS RENT FOR UNIT: 
(Tenant paid rent plus Utility Allowance & 

other non-optional charges) 

 
 
$      

 Unit Meets Rent Restriction at: 
 

 60%  50%  40%  30%       % 

 
Maximum Rent Limit for this unit: 

 
$      

  

    
PART VII.  STUDENT STATUS 

  
 *Student Explanation: 
ARE ALL OCCUPANTS FULL TIME STUDENTS?  If yes, Enter student explanation* 1 AFDC / TANF Assistance 
      (also attach documentation) 2 Job Training Program 
  yes           no  3 Single Parent/Dependent Child 

4 Married/Joint Return 
 Enter 1-5  5 Former Foster Care 
   

 
PART VIII.  PROGRAM TYPE 

 

Mark the program(s) listed below (a. through e.) for which this household’s unit will be counted toward the property’s occupancy 
requirements.  Under each program marked, indicate the household’s income status as established by this certification/recertification. 
 
a.  Tax Credit   

 
See Part V above.   

b.  HOME   
 

Income Status 
 £ 50% AMGI 
 £ 60% AMGI 
 £ 80% AMGI 
 OI** 

c.  Tax Exempt   
 
Income Status 

 50% AMGI 
 60% AMGI 
 80% AMGI 
 OI** 

 

d.  AHDP   
 

Income Status 
 50% AMGI 
 80% AMGI 
 OI** 

 
 

e.         
       (Name of Program) 
 

Income Status 
 __________ 
 __________ 
 OI** 

** Upon recertification, household was determined over-income (OI) according to eligibility requirements of the program(s) marked above. 
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SIGNATURE OF OWNER/REPRESENTATIVE 
 

       
Based on the representations herein and upon the proof and documentation required to be submitted, the individual(s) named in Part II 
of this Tenant Income Certification is/are eligible under the provisions of Section 42 of the Internal Revenue Code, as amended, and the 
Land Use Restriction Agreement (if applicable), to live in a unit in this Project. 
 

 
    
SIGNATURE OF OWNER/REPRESENTATIVE  DATE 
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INSTRUCTIONS FOR COMPLETING 
TENANT INCOME CERTIFICATION 

 
This form is to be completed by the owner or an authorized representative. 

 
Part I - Project Data 

 
Check the appropriate box for Initial Certification (move-in), Recertification (annual recertification), or Other.  If Other, designate the 
purpose of the recertification (i.e., a unit transfer, a change in household composition, or other state-required recertification).  

 
*Move-in Date  Enter the date the tenant has or will take occupancy of the unit. (YYYY-MM-DD) 
   
*Effective Date  Enter the effective date of the certification.  For move-in, this should be the move-in 

date.  For annual recertification, this effective date should be no later than one year from 
the effective date of the previous (re)certification. (YYYY-MM-DD) 

   
Property Name  Enter the name of the development. 
   
County  Enter the county (or equivalent) in which the building is located. 
   
BIN #  Enter the Building Identification Number (BIN) assigned to the building (from IRS Form 

8609).   
   
Address  Enter the address of the building. 
   
Unit Number  Enter the unit number. 
   
# Bedrooms 
 
*Vacant Unit 

 Enter the number of bedrooms in the unit. 
 
Check if unit was vacant on December 31 of requesting year. 

 
Part II - Household Composition 

 
List all occupants of the unit.  State each household member’s relationship to the head of household by using one of the following coded 
definitions: 

 
H - Head of Household  S - Spouse 
A - Adult co-tenant  O - Other family member 
C - Child  F - Foster child(ren)/adult(s) 
L - Live-in caretaker  N - None of the above 

 
Enter the date of birth, student status, and last four digits of social security number or alien registration number for each occupant. 
If tenant does not have a Social Security Number (SSN) or alien registration number, please enter the numerical birth month and last 
two digits of birth year (e.g. birthday January 1, 1970, enter “0170”). If tenant has no SSN number or date of birth, please enter the 
last 4 digits of the BIN. 
 
If there are more than 7 occupants, use an additional sheet of paper to list the remaining household members and attach it to the 
certification. 
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Part III - Annual Income 
 

See HUD Handbook 4350.3 for complete instructions on verifying and calculating income, including acceptable forms of verification. 
 
From the third party verification forms obtained from each income source, enter the gross amount anticipated to be received for the 
twelve months from the effective date of the (re)certification. Complete a separate line for each income-earning member.  List each 
respective household member number from Part II. Include anticipated income only if documentation exists verifying pending 
employment. If any adult states zero-income, please note “zero” in the columns of Part III. 

 
Column (A)  Enter the annual amount of wages, salaries, tips, commissions, bonuses, and other income from 

employment; distributed profits and/or net income from a business. 
   
Column (B)  Enter the annual amount of Social Security, Supplemental Security Income, pensions, military 

retirement, etc. 
   
Column (C)  Enter the annual amount of income received from public assistance (i.e., TANF, general assistance, 

disability, etc.). 
   
Column (D)  Enter the annual amount of alimony, child support, unemployment benefits, or any other income 

regularly received by the household. 
   
Row (E)  Add the totals from columns (A) through (D), above.  Enter this amount. 

 
 

Part IV - Income from Assets 
 

See HUD Handbook 4350.3 for complete instructions on verifying and calculating income from assets, including acceptable forms of 
verification. 
 
From the third party verification forms obtained from each asset source, list the gross amount anticipated to be received during the twelve 
months from the effective date of the certification.  List the respective household member number from Part II and complete a separate 
line for each member. 

 
Column (F)  List the type of asset (i.e., checking account, savings account, etc.) 
   
Column (G)  Enter C (for current, if the family currently owns or holds the asset), or I (for imputed, if the family has 

disposed of the asset for less than fair market value within two years of the effective date of 
(re)certification). 

   
Column (H)  Enter the cash value of the respective asset. 
   
Column (I)  Enter the anticipated annual income from the asset (i.e., savings account balance multiplied by the 

annual interest rate). 
   
TOTALS  Add the total of Column (H) and Column (I), respectively. 

 
If the total in Column (H) is greater than $5,000, you must do an imputed calculation of asset income.  Enter the Total Cash Value, multiply 
by 2% and enter the amount in (J), Imputed Income. 

 
Row (K) 
 
Row (L)  
 
*Effective Date of  
Income 
Certification 
 
 
*Household Size 
at  
Certification  

 Enter the greater of the total in Column (I) or (J) 
 
Total Annual Household Income From all Sources Add (E) and (K) and enter the total 
 
Enter the effective date of the income certification corresponding to the total annual 
household income entered in Box L. If annual income certification is not required, this may 
be different from the effective date listed in Part I. 
 
Enter the number of tenants corresponding to the total annual household income entered in 
Box L. If annual income certification is not required, this may be different from the number 
of tenants listed in Part II. 
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HOUSEHOLD CERTIFICATION AND SIGNATURES 
 

After all verifications of income and/or assets have been received and calculated, each household member age 18 or older must sign and 
date the Tenant Income Certification.  For move-in, it is recommended that the Tenant Income Certification be signed no earlier than 5 
days prior to the effective date of the certification. 

 
Part V – Determination of Income Eligibility 

 
Total Annual Household Income 
from all Sources 

 Enter the number from item (L). 

   
Current Income Limit per Family 
Size 

 Enter the Current Move-in Income Limit for the household size. 

   
Household income at move-in 
Household size at move-in 
 
Current Income Limit x 140% 

 For recertifications, only.  Enter the household income from the move-in certification.  
On the adjacent line, enter the number of household members from the move-in 
certification. 
 
For recertifications only.  Multiply the Current Maximum Move-in Income Limit by 
140% and enter the total.  140% is based on the Federal Set-Aside of 20/50 or 40/60, as 
elected by the owner for the property, not deeper targeting elections of 30%, 40%, 
45%, 50%, etc. Below, indicate whether the household income exceeds that total.  If the 
Gross Annual Income at recertification is greater than 

 
 

  
140% of the current income limit, then the available unit rule must be followed. 

 
*Units Meets Income Restriction at 
 

  
Check the appropriate box for the income restriction that the household meets 
according to what is required by the set-aside(s) for the project. 
 

Part VI - Rent 
 

Tenant Paid Rent  Enter the amount the tenant pays toward rent (not including rent assistance payments 
such as Section 8). 

   
Rent Assistance  Enter the amount of rent assistance, if any. 
   
Utility Allowance  Enter the utility allowance.  If the owner pays all utilities, enter zero. 
   
Other non-optional charges  Enter the amount of non-optional charges, such as mandatory garage rent, storage 

lockers, charges for services provided by the development, etc. 
   
Gross Rent for Unit  Enter the total of Tenant Paid Rent plus Utility Allowance and other non-optional 

charges. 
   
Maximum Rent Limit for this unit  Enter the maximum allowable gross rent for the unit. 
   
Unit Meets Rent Restriction at  Check the appropriate rent restriction that the unit meets according to what is required 

by the set-aside(s) for the project. 
 

Part VII - Student Status 
 

If all household members are full time* students, check “yes”.  If at least one household member is not a full time student, check “no”. 
 
If “yes” is checked, the appropriate exemption must be listed in the box to the right.  If none of the exemptions apply, the household is 
ineligible to rent the unit. 
 
Full time is determined by the school the student attends. 
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Part VIII – Program Type 
 

Mark the program(s) for which this household’s unit will be counted toward the property’s occupancy requirements.  Under each 
program marked, indicate the household’s income status as established by this certification/recertification.  If the property does not 
participate in the HOME, Tax-Exempt Bond, Affordable Housing Disposition, or other housing program, leave those sections blank. 

 
Tax Credit See Part V above.   
 
HOME If the property participates in the HOME program and the unit this household will occupy will count towards the 

HOME program set-asides, mark the appropriate box indicting the household’s designation. 
 
Tax Exempt If the property participates in the Tax Exempt Bond program; mark the appropriate box indicating the household’s 

designation.   
 
AHDP If the property participates in the Affordable Housing Disposition Program (AHDP), and this household’s unit will 

count towards the set-aside requirements, mark the appropriate box indicting the household’s designation.   
 
Other If the property participates in any other affordable housing program, complete the information as appropriate.   

 
 

SIGNATURE OF OWNER/REPRESENTATIVE 
 

It is the responsibility of the owner or the owner’s representative to sign and date this document immediately following execution by the 
resident(s).  
 
The responsibility of documenting and determining eligibility (including completing and signing the Tenant Income Certification form) 
and ensuring such documentation is kept in the tenant file is extremely important and should be conducted by someone well trained in 
tax credit compliance. 
 
These instructions should not be considered a complete guide on tax credit compliance.  The responsibility for compliance with federal program 
regulations lies with the owner of the building(s) for which the credit is allowable. 

 
PART IX. SUPPLEMENTAL INFORMATION 

 
Tenant Demographic Profile  Complete for each member of the household, including minors, for move-in. Use codes 

listed on supplemental form for Race, Ethnicity, and Disability Status. 
 

Resident/Applicant Initials  All tenants who wish not to furnish supplemental information should initial this 
section. Parent/guardian may complete and initial for minor child(ren). 
 

 
 

* Please note areas with asterisks are new or have been modified. Please ensure to note the changes or formats now being requested. 
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TENANT INCOME CERTIFICATION QUESTIONNAIRE 
Name: Telephone Number: 
_______________________________________________________ (     )       

 Initial Certification BIN #       
 Re-certification 
 Other Unit #       

INCOME  INFORMATION 
Yes No MONTHLY GROSS INCOME 

  I am self employed. (List nature of self employment)  (use net income from business) 

$      
  I have a job and receive wages, salary, overtime pay, commissions, fees, tips, bonuses, 

and/or other compensation:  List the businesses and/or companies that pay you: 
 Name of Employer 
 1)       
 2)       
 3)       

 
 
 

$      
$      
$      

  I receive cash contributions of gifts including rent or utility payments, on an ongoing basis 
from persons not living with me. 

 
$      

  I receive unemployment benefits. $      

  I receive Veteran’s Administration, GI Bill, or National Guard/Military benefits/income.  
$      

  I receive periodic social security payments.    $      

  The household receives unearned income from family members age 17 or under 
(example:  Social Security, Trust Fund disbursements, etc.). 

 
$      

  I receive Supplemental Security Income (SSI). $      

  I receive disability or death benefits other than Social Security.  
$      

  I receive Public Assistance Income (examples: TANF, AFDC) $      

  

  

 

  

I am entitled to receive child support payments. 

I am currently receiving child support payments. 

        If yes, from how many persons do you receive support? ________ 

I am currently making efforts to collect child support owed to me.    List efforts being  
made to collect child support: 
 

 

 

$      

$      

 

  I receive alimony/spousal support payments $      

  I receive periodic payments from trusts, annuities, inheritance, retirement funds or 
pensions, insurance policies, or lottery winnings. 

           If yes, list sources: 

            1)_____________________________________ 
            2)_____________________________________ 

 
$      

$      

  I receive income from real or personal property. (use net earned income) 

$      

  Student financial aid (public or private, not including student loans)  

Subtract cost of tuition from Aid received 

 
$      



 

B-10 

 

Asset information 
YES             NO         INTEREST RATE  CASH VALUE 

  I have a checking account(s). 
         If yes, list bank(s) 

         1)       

         2)       

 
 

     % 

     % 

 
 

$      

$      

  I have a savings account(s) 
       If yes, list bank(s) 

      1)       

      2)       

 
 
     % 

     % 

 
 
$      

$      

  I have a revocable trust(s) 
       If yes, list bank(s) 

       1)       

 
 

     % 

 
 

$      

  I own real estate. 
    If yes, provide description:        

  
$      

  I own stocks, bonds, or Treasury Bills 
     If yes, list sources/bank names 

      1)       

      2)       

      3)       

 
 

     % 

     % 

     % 

 
 

$      

$      

$      

  I have Certificates of Deposit (CD) or Money Market Account(s). 
        If yes, list sources/bank names 

       1)       

       2)       

       3)       

 
 

     % 

     % 

     % 

 
 

$      

$      

$      

  I have an IRA/Lump Sum Pension/Keogh Account/401K. 
        If yes, list bank(s) 

        1)       

        2)       

 
 

     % 

     % 

 
 

$      

$      

  I have a whole life insurance policy. 

     If yes, how many policies       

  
$      

  I have cash on hand.   
$      

  I have disposed of assets (i.e. gave away money/assets) for less 
than the fair market value in the past 2 years. 
 
   If yes, list items and date disposed: 

    1)       

    2)       

  
 
 

$      

$      
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STUDENT STATUS 
YES NO 

  
  
  

Does the household consist of all persons who are full-time students (Examples: College/University, trade school, 
etc.)? 
Does the household consist of all persons who have been a full-time student in the previous 5 months? 
Does your household anticipate becoming an all full-time student household in the next 12 months? 

 
  
  

 
  
  

 
  

If you answered yes to any of the previous three questions are you:  
• Receiving assistance under Title IV of the Social Security Act (AFDC/TANF/Cal Works - not SSA/SSI) 
• Enrolled in a job training program receiving assistance through the Job Training Participation Act (JTPA) or 

other similar program 
• Married and filing  (or are entitled to file) a joint tax return 
• Single parent with a dependent child or children and neither you nor your child(ren) are dependent of 

another individual 
• Previously enrolled in the Foster Care program (age 18-24) 

UNDER PENALTIES OF PERJURY, I CERTIFY THAT THE INFORMATION PRESENTED ON THIS FORM IS TRUE AND ACCURATE TO THE BEST OF MY/OUR 
KNOWLEDGE.  THE UNDERSIGNED FURTHER UNDERSTANDS THAT PROVIDING FALSE REPRESENTATIONS HEREIN CONSTITUTES AN ACT OF FRAUD.  
FALSE, MISLEADING OR INCOMPLETE INFORMATION WILL RESULT IN THE DENIAL OF APPLICATION OR TERMINATION OF THE LEASE AGREEMENT. 
 
 
      
PRINTED NAME OF APPLICANT/TENANT  SIGNATURE OF APPLICANT/TENANT  DATE 
 
 
    
WITNESSED BY (SIGNATURE OF OWNER/REPRESENTATIVE)  DATE 
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EXHIBIT C 
 

FORM OF CERTIFICATE OF CONTINUING PROGRAM COMPLIANCE 
 

EAST BLOCK FAMILY APARTMENTS 
 
 
The undersigned, being _________________________ of Fairmount Family Housing CIC, 

LP, a California limited partnership (the “Borrower”) has read and is thoroughly familiar with 
the provisions of the various documents associated with the Borrower’s participation in the 
Housing Authority of the City of San Diego (the “Issuer”) Multifamily Housing Program, such 
documents including: (a) the Regulatory Agreement and Declaration of Restrictive Covenants, 
dated as of February 1, 2020 (the “Regulatory Agreement”) between the Borrower and the Issuer; 
and (b) the  Loan Agreement, dated as of February 1, 2020, by and among Zions Bancorporation, 
N.A. dba California Bank & Trust, as Bondowner Representative, the Issuer and the Borrower 
referred to in the Regulatory Agreement. 

 
In connection with the foregoing, the undersigned does hereby certify that: 
 
1. During the preceding reporting period (i) the Project was continually in 

compliance with the Regulatory Agreement, and (ii) (a) ___% of the units in the Project were 
occupied by Low Income Tenants (including units referenced in the succeeding clause (b), 
minimum of 40%) and (b) ___% of the units in the Project were occupied by Very Low Income 
Tenants (minimum of 10%). 

 
2. The representations set forth herein are true and correct to the best of the 

undersigned’s knowledge and belief. 
 
Set forth below are the names of Low Income Tenants and Very Low Income Tenants who 

commenced or terminated occupancy during the preceding reporting period. 
 

Commenced Occupancy Terminated Occupancy 
  
1. 1. 
  
2. 2. 

 
The units occupied by Low Income Tenants and Very Low Income Tenants are of similar 

size and quality to other units and are dispersed throughout the Project.  Attached is a separate 
sheet listing the number of each unit and indicating which units are occupied by Low Income 
Tenants and Very Low Income Tenants, the size, the number of bedrooms of such units and the 
number of Low Income Tenants and Very Low Income Tenants who commenced occupancy of 
units during the preceding reporting period. 

 
3. Select appropriate certification: [No unremedied default has occurred under the 

Regulatory Agreement or the Loan Agreement.] [A default has occurred under the ____________. 
The nature of the default and the measures being taken to remedy such default are as follows: 
_______________.] 

 
4. The representations set forth herein are true and correct to the best of the undersigned’s 

knowledge and belief. 
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Capitalized terms used in this Certificate and not otherwise defined herein have the 
meanings given to such terms in the Regulatory Agreement. 

 
 

Date:   FAIRMOUNT FAMILY HOUSING CIC, LP, a 
California limited partnership 

 
By: Fairmount and El Cajon Realty, LLC 

a California limited liability company, 
its Managing General Partner 
 
By: Price Philanthropies Foundation, 

a Delaware nonprofit, nonstock 
corporation 
its Manager and Member 
 
 
By:    
Name: Jeff Fisher 
Title: Chief Financial Officer 
 
 
By:    
Name: Sophie Bernabe 
Title: Secretary 

 
By: CIC Fairmount Family Housing, LLC, 

a California limited liability company, 
its Administrative General Partner 
 
By: Chelsea Investment Corporation 

a California corporation 
its Manager 
 
 
By:    
Name: Cheri Hoffman 
Title: President 
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Unit No. 

Low Income, 
Very Low Income 

or Market Unit 
No. of 

Bedrooms Rent 

Total Eligible 
Income (for 

Low/Very Low 
Income Units) Size (Sq. Ft.) 

_____ _____ _____ _____ _____ _____ 
_____ _____ _____ _____ _____ _____ 
_____ _____ _____ _____ _____ _____ 
_____ _____ _____ _____ _____ _____ 
_____ _____ _____ _____ _____ _____ 
_____ _____ _____ _____ _____ _____ 
_____ _____ _____ _____ _____ _____ 
_____ _____ _____ _____ _____ _____ 
_____ _____ _____ _____ _____ _____ 
_____ _____ _____ _____ _____ _____ 
_____ _____ _____ _____ _____ _____ 
_____ _____ _____ _____ _____ _____ 
_____ _____ _____ _____ _____ _____ 
_____ _____ _____ _____ _____ _____ 
_____ _____ _____ _____ _____ _____ 
_____ _____ _____ _____ _____ _____ 

 
Total Number of Units:  ______________ 
Percentage of Low Income Units:  _____________ 
Percentage of Very Low Income Units:  _____________ 
Number of Low Income Tenants commencing occupancy this month:  ____________ 
Number of Very Low Income Tenants commencing occupancy this month:  ____________ 
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EXHIBIT D 
 

FORM OF COMPLETION CERTIFICATE  
 
 
The undersigned hereby certifies that the acquisition and construction of the Project was 

substantially completed as of ____________. 
 
The undersigned hereby further certifies that: 
 
(1)  the aggregate amount disbursed on the Loan to date is $___________; 
 
(2)  all amounts disbursed on the Loan have been applied to pay or reimburse the 

undersigned for the payment of Project Costs and none of the amounts disbursed on the Loan 
have been applied to pay or reimburse any party for the payment of costs or expenses other than 
Project Costs;  

 
(3)  at least ninety-seven percent (97%) of the amounts disbursed on the Loan have been 

applied to pay or reimburse the Borrower for the payment of Qualified Project Costs, and less 
than twenty-five percent (25%) of such disbursements of each Loan have been used for the 
acquisition of land or an interest therein; and 

 
(4)  the Borrower is in compliance with the provisions of the Regulatory Agreement and 

the Loan Agreement. 
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Capitalized terms used in this Completion Certificate have the meanings given such terms 

in the Regulatory Agreement and Declaration of Restrictive Covenants, dated as of February 1, 
2020, between Fairmount Family Housing CIC, LP, a California limited partnership and the 
Housing Authority of the City of San Diego. 

 
FAIRMOUNT FAMILY HOUSING CIC, LP, a 
California limited partnership 
 
By: Fairmount and El Cajon Realty, LLC 

a California limited liability company, 
its Managing General Partner 
 
By: Price Philanthropies Foundation, 

a Delaware nonprofit, nonstock 
corporation 
its Manager and Member 
 
 
By:    
Name: Jeff Fisher 
Title: Chief Financial Officer 
 
 
By:    
Name: Sophie Bernabe 
Title: Secretary 

 
By: CIC Fairmount Family Housing, LLC, 

a California limited liability company, 
its Administrative General Partner 
 
By: Chelsea Investment Corporation 

a California corporation 
its Manager 
 
 
By:    
Name: Cheri Hoffman 
Title: President 
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EXHIBIT E 
 

CDLAC RESOLUTION 
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EXHIBIT F 
 

STATISTICAL REPORT TO ISSUER 
 

Project:  East Block Family Apartments  
Reporting Period:    
Date:   
 
As of the date hereof: 

 
1. Total units: _____________; units occupied by Low Income Tenants: ____________; 

units occupied by Very Low Income Tenants: _____________; vacant units most recently occupied 
by Low Income Tenants: _____________; vacant units most recently occupied by Very Low 
Income Tenants: _____________. 

 
2. Total units occupied by households with children: _____________; Low Income 

Units so occupied: _____________; Very Low Income Units so occupied: _____________. 
 
3. Total units occupied by elderly households with a member of age 62 or over: 

____________; Low Income Units so occupied: _____________; Very Low Income Units so 
occupied: _____________. 

 
4. The percentage of units currently occupied by white, black, Hispanic and Asian 

persons and American Indians are as follows (optional): 
 

white     _____% 
black     _____% 
Hispanic _____% 
Asian     _____% 
American Indian   _____% 

 
5. The number of Low Income Tenants who terminated their rental agreements 

during the previous twelve (12) month period is _____________. The number of Very Low Income 
Tenants who terminated their rental agreements during the previous twelve (12) month period is 
_____________. 

 
6. The number of units rented to new Low Income Tenants during the last twelve 

(12) month period is ___________.  The number of units rented to new Very Low Income Tenants 
during the last twelve (12) month period is ___________. 

 
7. The family names of each household currently occupying a Low Income Unit are 

listed on the schedule attached hereto.  The family names of each household currently occupying 
a Very Low Income Unit are listed on the schedule attached hereto. 

 
8. The number of Low Income Units of various sizes is: 
 one-bedroom: _______ 
 two-bedroom: _______ 
 three-bedroom: ______ 
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9. The number of Very Low Income Units of various sizes is: 
 one-bedroom: _______ 
 two-bedroom: _______ 
 three-bedroom: ______ 
 
Capitalized terms used in this Statistical Report to Issuer have the meanings given to such 

terms in the Regulatory Agreement and Declaration of Restrictive Covenants, dated as of 
February 1, 2020, between the Housing Authority of the City of San Diego and Fairmount Family 
Housing CIC, LP, a California limited partnership. 

 
FAIRMOUNT FAMILY HOUSING CIC, LP, a 
California limited partnership 
 
By: Fairmount and El Cajon Realty, LLC 

a California limited liability company, 
its Managing General Partner 
 
By: Price Philanthropies Foundation, 

a Delaware nonprofit, nonstock 
corporation 
its Manager and Member 
 
 
By:    
Name: Jeff Fisher 
Title: Chief Financial Officer 
 
 
By:    
Name: Sophie Bernabe 
Title: Secretary 

 
By: CIC Fairmount Family Housing, LLC, 

a California limited liability company, 
its Administrative General Partner 
 
By: Chelsea Investment Corporation 

a California corporation 
its Manager 
 
 
By:    
Name: Cheri Hoffman 
Title: President 
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